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Reducing the Delay in Administrative Hearings: 
Suggestions for Officers and Counsel 


By E. Barrett PRETTYMAN 


Judge of the United States Court of Appeals for the 
District of Columbia Circuit 


For years eminent private counsel have railed at Government 
hearing officers and trial attorneys for inordinate delays and inexcus- 
ably voluminous records in administrative adjudicatory proceedings. 
Conversely, for the same years and for the same reasons, Government 
hearing officers and trial attorneys have railed at eminent private 
counsel. There was much to be said on both sides. 

The matter has increased in importance, importance to government, 
importance to the Bar, and importance to all manner of people in the 
workaday world. American business, industry, labor and government 
have become complicated. Their routine problems are complicated, 
and their disputes have become proportionately more complicated. 
Thus far the legal profession and the rules adopted by it have been the 
instruments in use for the solution of those disputes. Not too much 
difficulty is had with respect to lesser controversies. But it has become 
increasingly apparent that, in vast fields of the complex physical sciences 
and the economics in which business is now accustomed to operate, the 
time-honored processes of the judiciary and the administrative agencies 
alike creak and groan and all but stop entirely. To some this already 
spells abandonment of those processes and the substitution of new 
devices for adjudication. To me no such eventuality is necessary. 

I say with emphasis that, if you imagine the American businessman 
or labor leader will forever put up with processes which do not function 
with the accuracy and expedition which he requires for his working 
purposes, you credit him with less ingenuity and independence than 
I do. He will not continue to pay a hundred thousand dollars for a 
product he knows is worth only ten thousand, or repeatedly wait years 
for a decision he knows could be reached in weeks, or indefinitely permit 
disputed issues to be buried in an ocean sand of irrelevancies and 
thus lost instead of being decided. I know of no reason why he should 
do so. But I hold to two basic beliefs: (1) that open hearings of ad- 


_ With the creation of the President’s Conference on Administrative Procedure, 
which held its initial meeting last spring the first step was taken in the solution 
of a problem that has been growing increasingly worse for many years: the com- 
plexity, length and expense of federal administrative proceedings. Judge Prettyman, 
the Chairman, explains how the Conference is oinackiog the problem. The article 


is taken from an address delivered at a joint breakfast meeting of the Section of 
Administrative Law and the Section of Judicial Administration at the Annual 
Meeting last August in Boston. 

Editor’s Note: Reprinted from American Bar Association Journal, November, 
1953, Vol. 39, No. 11, pp. 966-70. 
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versaries, fact-findings upon open records, and disposition upon facts 
thus found are not to be improved upon in the ultimate public interest 
by an autocracy however benign, or by any other method presently 
conceived of; and (2) that American lawyers, public and private, are 
no less ingenious than are their brethren in other worlds and when 
aroused can design procedures which will produce efficiency without 
abandoning fundamentals. As I see it the legal profession still has 
ample opportunity, but the time is rapidly coming when it must fish 
or cut bait and go ashore. 

One more brief preliminary note: We are not here discussing 
the run-of-mine proceeding which consumes a day or so—or even a week 
—and a few hundred pages and dollars. We are attacking the problem 
of the disputes, few in number, which run into the thousands of hours, 
dollars and pages, which tie up whole sections of personnel, public and 
private, which by their own physical cumbersomeness and complexity 
make accuracy almost impossible, and which are so important in their 
issues that the results are truly vital, not in substantive law but in 
earthy practicalities. 

In the year 1949 the subject came to the attention of the Judicial 
Conference of the United States. As is the established custom in these 
matters, the Conference appointed a Committee, the Committee suggested 
an Advisory Committee, the Advisory Committee reported to the Com- 
mittee, the Committee reported to the Conference, and the Conference 
recommended that the President of the United States call a conference. 
He did so. 


President’s Conference Is A New Experiment 


The President’s Conference is a new experiment in government. 
Investigating committees, exploratory commissions, expert organizations, 
boards of inquiry, and panels of learned inquisitors have existed galore. 
They have examined, recommended and passed on. Never before has a 
President called together representatives of every agency having a given 
function and told them to examine their own shortcomings, exchange 
experiences and figure out some answers. Fifty-six Government depart- 
ments, bureaus and agencies named delegates. The President included 
twelve attorneys from private practice to add tartness to the flavor and 
three federal judges for leaven. The seventy-one members constitute 
a sort of legislative assembly, a mass of self-analysis. 

The President’s Conference met and promptly disintegrated itself 
into committees, ten of them. Besides the Organization Committee, they 
were Pretrial, Pleadings, Evidence, Trial Problems, Hearing Officers, 
Judicial Review, Administrative Office, Uniform Rules, and a Committee 
on Style. In these ten separate segments the Conference set to work. 
Thus far every committee has had not less than two meetings, has its 
research well under way, its work program erystalizing. The next 
plenary meeting of the Conference will be November 16. 


The immediate objective is to produce a set of recommendations, 
concise and concentrated, which will point the way toward lessening 
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unnecessary delay, expense, and volume of record in long and compli- 
eated administrative proceedings. Having been delivered of this 
progeny the Conference will recess, relax, watch what happens, and then 
no doubt in due course meet again. 

To my way of thinking, major betterment, perhaps complete cure, 
for the difficulty under consideration can be achieved by two simple 
remedies. The first is to require that a case be organized before it is 
put to trial. The American businessman has a dramatic capacity for 
organization. He organizes economically and he organizes physically. 
It never occurs to him that he could accomplish a major task without 
organization. It would not occur to him to build a fifteen or a fifty 
million dollar building without such complete plans in advance that he 
knows how much the roof will weigh before he pours his first footing. 
He would never suppose for a moment that he could manufacture a 
hundred thousand automobiles and show a profit unless he first was 
assured of an assembly line and a steady pouring of materials into it. 
They do not move a big-top circus from one town to the next by hap- 
hazard activation of each moment’s notion. Baseball has a name for 
the difference between the professionals and the sandlotters; it is 
‘‘organized.’’ And the American lawyer often assists and even 
instigates these measures of prearrangement. But when it comes to 
their own field of operation, these men of our profession all too often 
fail to give planning much thought. 

A building would collapse, a manufacturer would go broke, circus 
animals would starve to death and baseball would be merely another 
riot if the preliminary patterns of these performances resembled the 
advance trial organization of many a major lawsuit. We like to think 
of a trial as a contest. The lawyer, we fondly dream, is a doughty 
warrior striding forth unafraid to do battle in an arena of books and 
tables, or he is a great commander on horseback flashing by, shouting 
crisp orders, the sparks of his inherent genius to dashing couriers. The 
tide of battle ebbs and flows, and he tosses into the conflict his surprise 
shock troops to win the day. All this is heroic and dramatic. The 
trouble with it is that it is out of date. 

Military men no longer deliberately risk major decisions upon 
momentary inspirations, unless they are absolutely compelled to do so. 
Commanding generals no longer put great armies into the same field to- 
gether and let them push each other around for a couple of days. The 
D-Day landing and the return to Leyte were not movements which hap- 
pened to occur the previous evening to General Eisenhower and General 
McArthur. Weary days upon weary days went into the organization of 
these events. The modern army is an unbelievable mesh of organization. 
The military men have a name for the supply part of their task of 
preparation—‘‘logistics.’’ It is the science of putting the needed kinds 
and amounts of men and materiel at the right spot at precisely the right 
moment. If ‘‘contest’’ is the right simile for the trial of a lawsuit, we 
ought to try the big ones in a modern manner. We should have legal 
logistics ; organization of men and material ought to supplant inspiration 
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and histrionics. There is ample room within the boundaries of a well- 
organized engagement for the exercise of tactical genius. Bradley and 
Patton had plenty of opportunity and made use of it. So it is with a 
major lawsuit. Organization does not nullify but rather makes possible 
courtroom maneuvers, if lawyers insist upon them. 

Of course my sweeping assertions of lack of organization in our 
legal combats are not universally applicable. Many a present-day 
lawyer organizes for a major encounter as meticulously and thoroughly 
as does his contemporary in business or in military service. The point is 
that we do not require all trial lawyers in major lawsuits to do so. We 
ought to require it. We should not permit a trial to begin until 
organization for it is complete. Those trials in which adequate organi- 
zation has been perfected are trials in which there is little, if any, 
unnecessary delay, expense, or volume of record. 

What do we mean by organization for a lawsuit? I remind you 
that we are speaking of ‘‘The Big Case,’’ not the two- or three-day 
affairs of small elements. Every major lawsuit involves numbers of 
issues, large and small, many documents, much testimonial material, and 
a large number of people, including usually a goodly number of lawyers. 
To proceed to the task of finding disputed facts by letting each partici- 
pant act in the fashion which seems best to him at each particular 
moment is folly in its rawest form. Aimless meandering in a courtroom, 
like aimless meandering in an automobile, without map, compass, route 
or direction, is the costliest and least certain of all point-to-point 
traveling. It’s all right if you don’t care about getting anywhere. 
But if you have a known destination you’d better organize your move- 
ment. 

The physical material of a trial ought to be completely organized— 
segregated, copied, counted, numbered, labeled and arranged. The 
program of procedure ought to be organized—where, when, how, by 
whom. The participants ought to be organized—who leads, who keeps 
records, who examines, who cross-examines, who does research, who 
argues, who does each task which must be done. The presentation 
of witnesses ought to be organized. Every foreseeable point of law 
ought to be briefed. The final argument ought to be in draft before 
the opening statement is made. The intended ultimate proposal of 
findings of facts ought to be the guide for the presentation of testimony. 
A completely organized case proceeding to trial is a joy to behold. 

The first general remedy for the prevention of unnecessary delay, 
expense and volume of record in the trial of major disputes is a require- 
ment that such a case be not permitted to go to a hearing until it has 
been completely organized for trial. 

The second one is the elimination of the unnecessary. I know of no 
reason why the irrelevant or the immaterial should be admitted to the 
record in an adjudicatory proceeding. An investigation is a totally 
different process and ought to be sharply distinguished. An adjudica- 
tion means a disposition of rights, final and enforceable. Its major 
essential is accuracy. It ought to be as economical as the nature of the 
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subject matter permits. Evidence ought to be limited to that which 
relates to the issues in dispute and which assists to some noticeable 
degree in progress toward a decision. Cross-examination without discern- 
ible or definable purpose ought to be curtailed. The merely cumulative 
ought to be denied admission. Repetition ought to be forbidden. The 
great masses of documentary material which frequently underlie an 
evidentiary opinion or a conclusion of fact ought to be exhibited, but 
not put bodily into the record unless this material is itself in dispute. 

That monstrosity of administrative proceeding, the ‘‘exhibit by 
reference,’’ consisting of whole records in other cases, ought to be rele- 
gated to a museum of extinct legalisms. No rational basis exists for the 
recording or transcription of arguments on points of law. Grounds 
for such points ought to be shown, but the stenographic reproduction 
of the long, oral wrestlings of counsel serves no purpose. A whole book 
or document ought not to be accepted as an exhibit when only one page 
or paragraph is pertinent. 

In short, only that which is helpful in a discernible manner and 
amount toward a decision of the disputes being tried ought to be per- 
mitted a place in the record. Somebody says that this would be a 
revolutionary change in the generally accepted characteristics of admin- 
istrative proceedings. My reply is that when a malady besets a useful 
organ the date of the discovery of a known cure is immaterial. The 
potency of the treatment and its freedom from adverse side effects are 
the only sensible queries. It would not perturb me if the scientists 
were to find a startling, radical cure for cancer in the field of chemical 
maladjustment rather than in the now orthodox realms of research in 
bacteria and virus infection. 

A friend of mine recently said over the luncheon table, in substance, 
‘‘Barrett, what do you think can be accomplished in this administrative 
procedure business?’’ I replied, ‘‘Plenty.’’ He said, ‘‘Name one.’’ 
I said, ‘‘I’ll name ten.’’ The challenge and the task were for me to be 
specific. I shall do so here and now. In the doing I shall mention 
nothing which has not been suggested elsewhere. All these items are 
already on the agenda of the Conference. As a matter of fact, in the 
first draft of this paper, I had half again the promised ten. 

The first two steps I list are themselves means for achieving other 
more specific changes. 

1. Establish and use the pretrial conference as a method of achieving 
pretrial organization and many precise improvements in trial technique. 
This is one of the keys to major accomplishment in this matter. The 
Conference Committee on Pretrial, under its Chairman, Commissioner 
Doerfer, has already made tremendous progress, not merely in the 
theoretical stages of ideas but in the practical field of experimentation. 

2. Either give hearing officers autonomous authority or establish 
quick, easy intercommunication between them and their agencies or some 
designated agency members, so that interlocutory rulings and orders 
can become positive and fixed without delay. This is another of the 
major keys to accomplishment in the problems before us. The atmos- 
phere of the hearing room ought in each of the procedural steps to be 
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one of certainty and progress and not one of contingency and doubt. 
The hearing before the agency is one proceeding, not a series of separate 
proceedings, part original and part appellate. It is a known fact that 
much of the leniency of hearing officers towards trial counsel comes from 
timidity toward reversal or rebuke by the agency for which the examiner 
sits. This may be a tough nut to crack, but, if the agencies have a will 
to do so, the status of the hearing officer and the significance of his 
procedural rulings can be worked out in such fashion that the hearing 
officer can deal with his problems with confidence and so with courage. 
Every student of legal procedure knows that the competence and the 
conduct of the hearing officer are the determining factors in trial 
efficiency. A high degree of excellence in both is an absolute and 
indispensable essential. Without it no hope exists for improvement in the 
administrative process, or even for its continued usefulness. Earl W. 
Kintner, the new General Counsel of the Federal Trade Commission, 
heads the Conference work on this problem. 

3. Refuse to open a hearing until the issues to be tried are so 
crystallized as to be understood by all parties concerned and are in 
triable form. The negatives implicit in that statement are more im- 
portant than the affirmatives. It rules out fishing expeditions and merely 
investigatory ventures. It brings the contestants to the starting point 
not merely ready to start, but ready to go to the finish. Of course, some- 
times, defense must be predicated upon proof rather than upon pleading, 
and rebuttal depends upon defense proof. We are not taking about that. 
We are talking about pleadings which, instead of saying that A punched 
B in the nose, say that A did, on or about the fifteenth day of May 
in the year Nineteen Hundred and Fifty-Three, lay hands upon, assault, 
batter, bruise, mayhem, wound, strike, cause contusions upon, subject 
to trauma, beat, punch, injure, upset, confuse, annoy, make nervous, 
raise welts upon, discolor, induce swellings upon, wallop, hit, hammer, 
hook, jab, .and otherwise inconvenience, incommode, disconcert and 
disturb the body of B, or of some other person unknown, by placing 
on, about, around, upon, near or at the forward proboscis or some other 
anatomical portion of the body of the said B, or such other unknown 
person, his right digital assembly while folded, or some other weapon, 
instrument or thing corporeal or incorporeal but unknown. The subject 
is in the capable hands of a committee headed by the delegate represent- 
ing the Treasury Department, Mr. Allison Rupert. 

4. Apply to the presentation of direct evidence, both documentary 
and oral, strict rules of relevancy and materiality. In these cases the 
relevant and material data are well-nigh overwhelming. To open 
the record to the irrelevant and the immaterial is gross folly. Rules 
as to competency are something else. The problems of evidence have 
been assigned to a committee under the leadership of the General Counsel 
to the Civil Aeronautics Board, Emory T. Nunnely. 

5. Restrict cross-examination to reasonable limits. Of course 
cross-examination has its useful purposes, and of course the right to 
it is a substantive right and a part of our concept of a fair trial. But 
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the right is as much abused as it is used. All too often lawyers seem 
to think it essential to demonstration of their virility that they cross- 
examine every adverse witness. I sometimes think these lawyers read 
too many storybooks. It may be sad news to them, but the instances 
in which cross-examination has wrecked a competent witness are few 
indeed, especially in administrative proceedings and, moreover, it is a 
fact that the best weapon with which to destroy hurtful evidence is a 
good capable witness in rebuttal. 

More often than not a so-called cross-examination is no more than 
a tedious repetition of testimony on direct, or an exhausting effort by 
the witness to explain elementary principles to stubborn counsel. A 
lawyer told me recently that adverse counsel in an administrative 
hearing in which he was engaged cross-examined a witness on a single 
subject for thirty-six trial days. Whether such tactics are part of a 
deliberate program of dilatoriness or the result of stupidity, they ought 
not to be allowed. The right of a hearing officer to restrict cross-exami- 
nation to reasonable limits is as well established as is the right to 
cross-examination. 

6. When a scientific fact is in issue, arrange for the opposing 
experts to confer privately and informally before they take the stand. 
The tendency of such a conference is to dispense with much of the 
scrambling about and the gobbledygook so familiar in such testimony 
when freshly presented through lay interpreters, to wit, lawyers. 

7. Require that a current index be kept of the record in every ex- 
tended hearing. The weeks and months otherwise spent in the preparation 
of findings can be shortened to hours and days by this simple device. 
There is no time lag, either in the hearing room or afterward, in search- 
ing for record references or in establishing the reliability of recollection, 
if an index—not, mind you, a digest—of the record is at hand. And 
the potential degree of accuracy in the final results of a protracted 
inquiry can be multiplied by its use. This and other trial problems 
are the assignments of a committee headed by Edmund L. Jones, of the 
Washington Bar, who has spent a long lifetime in court or administrative 
hearing rooms. 

8. Prohibit deliberately dilatory tactics. I know that this is as 
hard to do as it is easy to say. And I doubt that there are many such 
oceasions or that many examples need be made. But some day an 
appellate court may establish that a party subjected to the expense and 
difficulty of an inordinately protracted hearing deliberately designed 
to wear him out has not had a trial which was fair in the requisite 
sense. And then too there are the possibilities of contempt proceedings 
and also the very simple one of putting the power somewhere to 
impose costs and damages upon the offending party in such a case. All 
these are extreme, of course; more extreme, probably, than ever will be 
needed. But they are handy gadgets to know about in case they are 
needed. 

I used to think that the inexplicable delays and expense we hear 
about were due to the incompetence of counsel, to lack of craftsmanship 
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in trial. But the unanimous testimony of members of the Bar, inside 
and outside the Government, to whom I have talked about the subject 
is to the contrary. They all say that the wily lawyer with a weak 
case is the fellow who creates all possible confusion so as to delay to the 
bitter utmost the inevitable bad tidings. An unwarranted prolongation 
of the proceedings seems to be in truth a hallmark of conscious weakness. 

9. Cut records on judicial review to those portions necessary to 
the review. This seems such a simple thing, and yet so little has been 
done about it. A number of practical steps toward minimizing this 
appellate delay and expense have already been made and some experi- 
ments conducted with astonishing results. Lambert McAllister, chair- 
man of that committee of the Conference, has Judge Soper on his 
committee and so will have a direct line of communication with the 
circuit courts. 

10. Create an office of administrator of the executive agencies 
having adjudicatory functions, and give him the job, inter alia, of col- 
lecting and publishing data upon the work of the agencies, such as case 
load, time requirements, customary chronology of steps, time lags, and 
the like. This is no panacea, as weall know, but it is a powerful tonic. 
John A. Danaher, of Connecticut, heads this committee. 

I should not close this summary chronicle of Conference programs 
without mentioning the study of the feasibility of uniform rules which 
is being made by a committee directed by former Governor Thomas J. 
Herbert, presently Chairman of the Subversive Activities Control Board. 
The potential results are as yet not known. 

None of the foregoing is spectacular. None of it is text for moraliz- 
ing. Its accomplishment will not inspire sonnets or cause bronze 
plaques to be cast. As a matter of fact, not a newspaper in Washington 
carried one line about the meeting of the Conference. But the adminis- 
tration of justice consists of more than sobbing and sermonizing. There 
are tangible involvements, such as time and money, and the practical 
effects of a decision, such as a job or a property or a right, and these 
depend in no small measure upon professional craftsmanship. In a fight 
before an administrative agency even the sad underdog, whose welfare 
is the object of so much of our solicitude and who models so much of our 
do-good publicity, would prefer to have at his counsel table a tough 
and wily workman adept at the realities of combat rather than a dewy- 
eyed phrasemaker skilled in making pretty sounds. Cement and red-hot 
rivets are essentials to a building, and skillful handling of those prosaic 
materials is requisite to a sound structure. 

There is in our family a recitation in verse which has become a 
tradition. My grandfather taught it to my father and he to me and I to 
my son. The concluding stanza, summarizing the whole of many runs 
this way: 


If you who hear this simple tale 

Would pray for the poor and, praying prevail, 
Pray for peace and grace and heavenly food 

And wisdom and guidance, for all these are good; 
But don’t forget the potatoes. 
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If all the plans of the President’s Conference are commonplaces, I 
remind you that plowing, planting, fertilizing, cultivating and digging 
up the harvest are commonplaces of the sweatiest type, but they make 
up the production of that upon which so much of the world lives. 

Now a word in conclusion as to the part of this Association—and 
particularly of this Administrative Law Section—in all this. You have 
a vital part. While the President’s Conference is primarily the concern 
of the Government agencies, he placed part of the responsibility squarely 
upon the Bar and the Bench. And a past President of the American 
Bar Association, George M. Morris, is Vice Chairman of the Conference. 
I know the natural skepticism of lawyers toward alleged improvements. 
I know, too, other sources of reluctance on their part. A lawyer in 
Washington was recently complaining long and loud over a proceeding 
which was in its hundredth day when it should have been completed in 
ten. A friend said to him, ‘‘Paul, what are you squawking about? Your 
meter is down.’’ But, although these attitudes are natural and well 
known, I know too that when needs of the administration of justice 
become known, the Bar arises with skill and vigor. I have suggested 
some selfish reasons for an active interest in the matter at hand. To 
make the plea complete I have only to mention that a public interest in 
the rule of law is also involved. There is ample opportunity for your 
participation in this venture. Representatives of the Bar are on every 
committee of the Conference. A considerable corps of consultants is 
to be named. You can initiate projects for study, assist in the research 
and add your judgment to the intensive considerations of members of 
the Conference. To say that you can is, I am sure, equivalent to saying 
that you will. 





President’s Conference on Administrative 
Procedure 


20-Point Program For Administrative Tribunals Proposed 


The President’s Conference on Administrative Procedure, at meet- 
ings held in Washington on November 23 and 24, according to news 
stories by Francis P. Douglas in the Washington Star on November 
22 and 25, approved 20 recommendations aimed at saving time and 
money for persons who must carry cases before administrative tribunals. 

Twenty-one recommendations in all had been formulated by con- 
ference committees. The work was divided among 10 committees. The 
21 recommendations were the first results of efforts to simplify and 
streamline administrative procedure. The Conference will meet again 
in the spring. Meanwhile, committees will be working on other pro- 
posals, some of them knotty ones, which will be referred to the spring 
meeting. 

One of the 21 recommendations was that an Office of Administrative 
Procedure be set up in the Justice Department with a director and a 
staff. The duties of this office would include studies of the adequacy of 
present procedures, assistance to agencies in improving them, formula- 
tion of uniform rules of practice and procedures to the extent feasible, 
and collection and publication of information on the procedures of the 
agencies. 


On Hearing Examiners 


The director would, in cooperation with the agencies and the Civil 
Service Commission, improve the arrangements for recruiting hearing 
examiners and the standards for their promotion or removal. 

The conference voted in favor of establishing such an office. But 
it rejected the proposal that the director of the office work with the 
Civil Service Commission and the agencies to improve procedures relat- 
ing to recruiting, promotion and dismissal of hearing examiners. 

The office, according to the recommendations adopted, would carry 
on a continuing study of the agencies’ procedures and would initiate 
co-operative efforts to develop uniform rules of practice and procedure 
“‘as far as practicable.’’ 


To Collect Data 


The office would collect and publish statistical and other factual 
data. There was an effort made to eliminate one clause providing that 
this information should be made available to the public. It failed. 

The section relating to the director’s co-operation with the Civil 
Service Commission in respect to its functions affecting hearing examin- 
ers was voted down, 28 to 21. The motion to eliminate it was made by 
J. Earl Cox, a hearing examiner for the Federal Trade Commission. 
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Mr. Cox contended, in a minority report, that the proposed office 
should be an independent agency with a director appointed by the 
President and confirmed by the Senate. He would take over entirely 


matters concerning examiners now placed by law with the Civil Service 
Commission. 


Restrained Criticism 


That commission came in for considerable restrained criticism. 
One was that the commission’s hearing examiner register from which 
appointments are made, has been closed since July 5, 1949. Another 
was on the score of delays in administering promotions of hearing 
examiners. 

This proposal which aroused so much debate originated in the 
Committee on Office of Federal Administrative Procedure. A Committee 
on Hearing Officers is engaged in a study, the results of which is expected 
to be an important part of the spring meeting. 


R dations 





Some of the other recommendations called for: 

Pre-hearing conferences for the purpose, where possible, of simplify- 
ing the issues, obtaining agreement on the admission of facts and 
documents and limitation of the number of expert witnesses. These 


conferences would be similar to pre-trial hearings of court cases. 

Submission of documentary evidence in advance to permit prepara- 
tion of cross examination and rebuttal evidence. 

Filing of briefs prior to the printing of the record. It has been found 
that on appeals examiners’ recommendations, lawyers customarily mark 
every thing in the record they believe will support their briefs and this 
is then printed before the brief is written. This was reversed in 10 
eases before the Federal Power Commission. Three-fourths of the cost 
of printing and considerable time were saved. 


Filing of Records 


Certification and filing of abbreviated records. In cases where a 
court review is asked of an agency’s order, the courts are urged to adopt 
a rule, except where a statute requires otherwise, whereby the record 
may be shortened as the petitioner and the agency involved may agree, 
or as the court may order. 

Encouragement by the courts for hearing officers to exclude irrel- 
evant and repetitious evidence. 

Agencies to require their trial attorneys to prepare detailed trial 
briefs in advance of all hearings. This speeds up a trial. Some agencies 
require this now. 

Provision for indexing the record. This makes it easier for examiners 
and judges to find facts on which their decisions must be based. 

Other recommendations concern the training of trial attorneys, 
the maintenance of attorneys’ manuals by agencies and the publication 
of practice manuals, and the publication of digests of agency decisions 
of general interest. 
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Recommendation Rejected 


The recommendation that was rejected was the final one. It called 
for agencies to publish current digests of agency decisions of general 
interest.* 


May Suggest Legislation 


The recommendations ultimately will go to the President, the courts 
and to the agencies for their action. The conference may also suggest 
legislation. 

Judge E. Barrett Prettyman of the U. S. Court of Appeals for the 
District of Columbia, chairman of the conference, at the conclusion of 
the meeting said results had been most satisfactory and that constructive 
steps had been taken. 

Pleadings and uniform rules are expected to be major subjects at 
the next meeting. 

The conference invited comments on and criticism of its work which 
would be helpful to its future efforts. 

The conference is composed of representatives of 56 Government 
agencies, three hearing examiners, three judges and 12 members of 
the bar. 





* Editor’s Note: Since January 1951 the Practitioners’ Journal has published an 
“Index to Current I. C. C. Decisions.” 
































Trial Examiners’ Impact on Business Grows 
By James T. Rogers, Reporter, 


Gannett Newspapers, Inc., Washington, D. C. 


Albert Watson hates to fly between Syracuse, N. Y., and Richmond, 
Va., a trip he has to make often in the course of business. There is no 
way he can do it directly. He must take at least two planes, and the 
chances are they will be operated by different lines. 

Whether Mr. Watson and thousands of other people in middle-sized 
cities in the East should be served by one-plane flights or at least one- 
airline flights up and down the coast was a question to which the Civil 
Aeronautics Board sought an answer recently. 

After 42 days of testimony and some 70,000 pages of record, Hearing 
Examiner Edward T. Stodola of the CAB decided in a 37,000-word 
opinion that it should be made easier for Mr. Watson and the others. 

The way to do it, Mr. Stodola said, would be for Colonial Airlines 
to merge with Eastern or National Airlines. 

Who is Mr. Stodola to decide what is good for three big airlines 
and thousands of air travelers? He is one of 300 judges without robes 
who are exerting an incalculable influence on the course of American 
business. They are the federal government’s hearing examiners, whose 
work in the busy field of administrative law touches millions of lives 
and billions of dollars. 

Take labor relations: A violation of the Taft-Hartley Act claimed 
by management or labor at almost any plant might call for a hearing 
examiner from the National Labor Relations Board to listen to both 
sides and advise the Board what to do. In the case of two groups con- 
testing for the right to establish the first television station in a city, a 
Federal Communications Commission examiner would size up the prob- 
lem. His decision would be likely to stick. 

These examiners exist, as do the agencies for which they work, 
because Congress and the courts cannot solve all the problems of our 
busy nation. When Congress establishes a policy in an area like civil 
aeronautics or interstate commerce, it sets up a commission or board 
to carry out the policy and settle disputes arising under it. The system 
of hearing examiners is to help carry the load. 

Twenty agencies have such examiners. The examiner corps num- 
bers fewer than ten in most of them, but five agencies have sizable 
groups. These range from 14 in the Coast Guard to 114 in the Interstate 
Commerce Commission. 

Examiners are appointed by the employing agency and receive 
from $5,940 to $11,800 a year, with most of them getting about $9,000. 
They have what is in effect a lifetime job and promotion is entirely 
up to the Civil Service Commission. 

Most examiners are lawyers. Generally they arrive at their posts 


Reprinted by permission from Nation’s Business—November 1953. 
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at about the age of 50, after experience with state regulatory agencies 
or the federal government or both. 

Boiled down, the qualifications for an examiner are at least six 
years’ experience in law practice or appropriate technical work; a broad 
knowledge of the ‘‘technical, legal and economic factors’’ likely to be 
encountered; ‘‘ability to analyze and decide issues of fact and law’’ 
involving those factors; ‘‘ability to conduct hearings in a dignified, 
orderly and impartial manner,’’ and also a flair for writing ‘‘clear and 
concise’’ opinions. 

Currently, there is a move afoot in the Senate to make examiners 
‘‘administrative judges,’’ appointed by the President with Senate 
confirmation, like judges, and paid $14,000 a year with life tenure. A 
bill that would accomplish this has been introduced by Sen. Pat 
McCarran, Democrat of Nevada, who was a prime mover of the 1946 
Administrative Procedure Act that established the present examiner 
system. He has indicated displeasure with the way the Civil Service 
Commission and the courts have interpreted the Act. 

Mr. Stodola of the CAB is a good example of how an examiner 
operates. He takes on about six cases a year. A typical one, although it 
may be active off and on for as long as two years, occupies about two 
months of his full-time attention. Hearings, which correspond to a 
trial in court, take several weeks. The record of a case usually runs 
more than 10,000 pages. 

The impact of an examiner’s decision ranges from small to terrific. 
If the case is trivial, or if the examiner is reversed, the impact is small. 
But an examiner’s decision can be of far-reaching influence in, say, 
a railroad rate revision before the ICC; an airline merger before the 
CAB; a power development project before the FPC. 

Nobody has kept count of how often examiners are upheld by the 
agencies, but educated guesses put it at about 70 per cent. Federal courts 
have been giving more and more weight to examiners decisions, and this 
has increased the impact of their work. It is not uncommon for a court 
to uphold an examiner’s opinion over the agency’s reversal of it. 

One might think the examiners would be ripe subjects for pressure. 
The best evidence is that if they are, they don’t succumb to it. Accord- 
ing to the Civil Service Commission, outsiders who have dealt with 
examiners say the examiners on the whole maintain impartiality and 
dignity. 

The setup appears to be fundamentally satisfactory to the ex- 
aminers, too, although they did go to court unsuccessfully over some of 
the ground rules laid down by the Civil Service Commission. 

All is not perfection in the examiner system, however. Some of 
the parties to litigation before examiners have been grumbling that the 
hearings are too long and tedious, thereby causing delay and expense. 

The Judicial Conference of the United States looked into this com- 
plaint and reported some justification for it. The late Chief Justice Fred 
M. Vinson brought this report to the attention of President Eisenhower, 
suggesting action. The President called in Judge E. Barrett Prettyman 
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of the United States Court of Appeals and installed him as chairman of 
the President’s Conference on Administrative Procedure. Since then, 
each federal agency involved has contributed a representative to the 
conference. 

The conference is at work now to see how hearings can be speeded 
up and expenses cut down. 

The Supreme Court noted in a recent decision that the role of 
examiners has become ‘‘increasingly significant’’ under ‘‘the rapid 
growth of administrative law in the last few decades.’’ 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 
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Development of the Regulation of Transportation 
During the Past Seventy-five Years 


By Joun B. PRrizEr 
General Counsel, The Pennsylvania Railroad Co. 


Few areas of governmental regulation of business affect more 
vitally the general welfare of the United States than does the regulation 
of transportation. The vast network of railroads, highways, rivers and 
canals which cover the face of the country, the airways above it and the 
pipelines beneath it—this network is in a very real sense the arterial 
and venous structure upon which trade and commerce depend. Because 
the various agencies of transportation serve the needs of commerce, 
industry, agriculture and defense, the manner in which they are regu- 
lated as well as operated affects not only the whole economy of the 
nation, but the daily life of all individuals who are a part of or who 
are benefited by the processes of production and distribution of goods 
and services. The transportation industry, it has been estimated, repre- 
sents about 7 percent of the total national income, and over 3 percent 
of the total national labor force, while the total investment therein 
is over 35 billions of dollars.* 

The economic and commercial importance of transportation alone 
affords ample justification for the discussion of its regulation before 
any group; but there are several further reasons why it is an especially 
appropriate subject of discussion before such a gathering as is here this 
morning. In the first place, transportation is regulated very largely, 
though by no means wholly, through the instrumentalities of independent 
governmental agencies, principally the Interstate Commerce Commission ; 
and the legal and constitutional problems arising out of the activities 
of these bodies are of major interest to lawyers whether or not their 
specialty lies in the field of public utility law. Important segments of 
administrative and constitutional law have grown out of activities of 
these commissions, and their work affords significant illustrations not 
only of the application of that law but of regulation by governmental 
commissions generally. 

In the second place, since the responsibility for the welfare of so 
many agencies of transportation lies largely with the commissions, it 
is important to inquire how effectively that regulation operates, whether 
its operation is within the scope of the purposes for which it was designed, 


Acknowledgment is made to Mr. George L. Haskins, are. Attorney in the 
Pennsylvania Railroad Legal Department and Professor of Law in the University 
of Pennsylvania, for his substantial and valuable assistance in the preparation of 
this paper. 

nl Delivered in the Public Utility Law Section of the American Bar Associa- 
tion at the Seventy-fifth Anniversary Meeting of the Association, Boston, Mass. 
oo by permission from Public Utilities Fortnightly, Oct. 22, 1953, Vol. 52, 


1 Arpaia, “What is the I. C. C.?” address delivered before New Haven Chamber 
of Gunabasee June 12, 1953. 


























DECEMBER, 1953 191 





and whether that scope should be modified in furtherance of the national 
interest in transportation. In the third place, the type of instrumentality 
employed for this regulation—the independent commission—is one 
which has also come to be employed in other areas of regulation, such 
as communication, power, trade and security issuance, following the 
examples earlier set in transportation. Accordingly, the question of the 
desirability of this mode of regulation, by an independent commission 
as opposed to an executive department, and the general question of the 
relation of the independent commission to other branches of the govern- 
ment, are questions which concern all students of our form of govern- 
ment, and, of course, particularly members of the Bar. Finally, since 
Federal regulation of transportation began sixty-six years ago, nine 
years after the formation of the American Bar Association, this topic is 
an especially fitting one for discussion at this 75th Anniversary meeting 
of the Association. 

The subject of this paper—the development of transportation 
regulation during the last three-quarters of a century—is obviously 
so extensive that it cannot be covered in any detail. In fact, the history 
of that regulation is to a very considerable extent an economic history of 
the United States for the period involved. Many of the steps which 
were taken forty, fifty or even sixty years ago, although of importance 
to economists and historians, no longer have relevance to the problems 
with which lawyers, legislators, and administrators are confronted 
today. Nevertheless, much of the experience of that period is of value 
today as providing markers which can guide our evaluation of present 
regulatory processes, as well as our consideration of future adjustments 
and changes. 

It is accordingly my purpose, in presenting this paper, not merely to 
review the important legislative and judicial developments pertaining to 
the regulation of transportation, but to discuss its present-day effective- 
ness from the standpoint of the problems it was and is designed to meet. 
At the same time, I propose also to discuss a few of the more important 
problems engendered by the administration of such regulatory legisla- 
tion and by the conflicting policies pursued in this field by the federal 
government and by the state governments. 

The development of transportation regulation during the past 
seventy-five years falls naturally into four periods or stages, each of 
which is characterized by a particular and different set of economic 
and regulatory factors and events. First is the period prior to 1920, 
during which the principal provisions of what we know as the Act to 
Regulate Commerce were developed. This was a period of repressive 
and disciplinary measures, directed chiefly against the railroads, and 
enacted for the most part to eliminate abuses or threatened abuses result- 
ing from the expansion of that industry which took place in the great 
growth of our country after the Civil War. Next is the period from 
1920 to 1933, during which the policy of governmental restraint gave 
way in some measure to an affirmative policy designed to provide the 
country with an adequate and efficient system of transportation. Third 
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is the period from 1933 to 1940, the period of the depression and of 
the appearance of competition between the railroads and new and rival 
modes of transportation—the motor carriers and the airways. This 
period was characterized by efforts on the part of Congress and other 
regulatory authorities to regulate these new transportation agencies 
and to work them into the scheme of regulation already developed for 
the railroads to the end that there should exist an overall system of 
transportation, adequate for the needs of commerce and defense. Finally 
is the period which began in 1940, in which the harmfulness of outmoded 
restraints and the failure of legislation to correct the inadequacies of 
the regulatory pattern were highlighted and brought into sharp focus 
by the impact of the Second World War and by the stress of the 
inflationary period which followed. 


s. 


Federal regulation of transportation may be said to begin in 1887 
with the enactment of the Act to Regulate Commerce. However, in 
order to understand that legislation and the problems it was designed 
to meet, the antecedent history of trade and carrier regulation at 
common law and in state legislation is important. 

In medieval English law it was recognized as early as 1367 that 
persons engaged in what were termed ‘‘common’’ trades or callings 
were subject to duties and responsibilities which did not apply to others.” 
Trades or callings were said to be ‘‘common’’ when engaged in as a 
usual practice, as opposed to intermittent practice or special agreement.® 
Thus, a ‘‘common ecarrier’’ denoted one engaged in the business of 
carrying as a trade. Among the special duties imposed upon common 
carriers were the duty of care and the duty to serve. It has been sug- 
gested that the duty of care imposed upon those engaged in a common 
calling was based upon the deceit which the person engaged in a common 
calling practiced on the plaintiff when he induced the plaintiff to trust 
him and engage his services by the implied representation that he was 
skilled in his trade, but failed in the exercise thereof.* Although the 
duty to use care was applied to all common callings, the duty to serve 
was applied only to those common callings which were considered to 
be affected with a high degree of public interest, because of the extent 
of public dependence upon them—a dependence which came sharply to 
the fore as a result of the public emergency created by the Black Death 
in the 14th century and which eventually became crystallized into the 


2 Arterburn, “The Origin and First Test of hg Callings,” 75 U. L. 
Rev. 411, 413 (1927) ; Lord Hale, De Portibus Maris, | Harg. Law Tracts, 78 ‘When 
only) property is affected with the public interest, it ceases to be juris privati 
only. 

8 “The distinction between a common carrier and a private or special carrier is, 
that the former holds himself out in common, that is, to all persons who choose to 
employ him, as ready to carry for hire,—while the latter agrees, in some special 
case with some private individual to carry for hire.” 2 Story, Contracts Sec. 919 
(5th Ed. 1874). 

4 Arterburn, op. cit. supra note 2. 
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concept of being affected with the public interest.5 The duty to serve 
thus became a distinguishing characteristic of the class of businesses 
known today as ‘‘ public callings.’’ 

The special liabilities of innkeepers come to mind at once in this con- 
nection. Generally speaking, an innkeeper has a duty to receive guests 
and he is liable for the loss of his guests’ goods, unless it results from 
specified causes clearly beyond his control. Substantially similar 
common law liabilities were imposed on common carriers. In 1518 
it was said that if a common carrier go by dangerous ways, or in the 
night time, and is robbed, he is liable; and, again, if he overload his 
horse, and goods are damaged, he is also liable. A contract to relieve 
a common carrier of this liability was void." 

Thus, in early carrier law, the bailment responsibility was an 
important one, and, as in the case of the innkeepers, the carrier was held 
liable for losses except when occasioned by defined causes not within 
his control.* Since, in addition, the carrier had a duty to serve, his rates 
had a tendency to reflect the special service which he thus rendered. 
Moreover, he was often in position to exact rates in excess of what was 
thought to be the worth of his service. It is, therefore, not surprising 
that the courts early undertook to entertain complaints against carriers’ 
rates and subjected them to the test of resonableness.** However, there 
came to be a substantial difference of opinion, in the early decisions in 
this country, as to whether or not the common law forbade unjust 
discrimination in rates.® According to one view, a shipper had a right 


5 Ibid. See Lord Hale, op. cit. supra note 2. 

6 Hale, Bailments and Carriers, 274 (1896). 

7™“It is commonly holden in the Laws of England, if a Common Carrier go by 
the Ways that be dangerous for robbing, or drive by Night, or in other inconvenient 
Time and be robbed; or if he overcharge a Horse whereby he falleth into the Water, 
or otherwise so that the Stuff is hurt or impaired; that he shall stand charged for 
his Misdemeanor; and if he would percase refuse to carry it unless Promise were 
made unto him that he shall not be charged for no Misdemeanor that should be in 
him, the promise were void; for it were against reason and good Manners, and so in 
all other Cases like. And all these Diversities be granted by secondary Conclusions 
derived upon the Law of Reason, without any Statute made in that Behalf. And 
per adventure Laws, and the conclusions therein be the more plain, and the more 
open. For if any Statute were made therein, | think verily more Doubts and 
Questions would arise upon the Statute than doth now when they be only argued 
rit eae after the Common Law.” Doctor and the Student, Dialogue 2, c. 38 

8 Hale, op. cit. supra note 6, at 351, et seq. 

8a See Heiserman v. Burlington, C. R. & N. Ry., 63 lowa 732, 18 N. W. 903 
(1884); Parker v. Gr. Western Ry., 7 Man. & G. 253, 135 Eng. Rep. 107 (1844). 

®“Prior to the enactment of the Act of February 4, 1887, to regulate commerce, 
. .. railway traffic in this country was regulated by the principles of the common 
law applicable to common carriers, which demanded little more than that they should 


carry for all persons who applied, in the order in which the goods were delivered at 
the particular station, and that their charges for transportation should be reasonable. 
It was even doubted whether they were bound to make the same charge to all persons 
for the same service; (citing cases) though the weight of the authority in this eas 
was in favor of an equality of charge to all persons for similar services.” 1. C. C. 
R. Co., 145 U. S. 263, 275, 276, (1892). 
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to a reasonable rate, and, if the rate paid by him was reasonable, he 
had no standing to complain of lower rates granted to others.° But 
‘‘the weight of authority in this country was in favor of an equality 
of charge to all persons for similar services.’’™ 

These and related common law principles, together with certain 
legislative controls such as were included in the charters of turnpikes !” 
and ferry corporations,’ served sufficiently to protect the public prior 
to the expansion in and development of railroad transportation in the 
19th century. With this development, the emphasis which had thereto- 
fore been primarily on the liability of carriers growing out of the services 
rendered turned increasingly in the direction of legislation designed 
to control the effect of carrier operations upon the needs of trade and 
commerce. The rapidly growing railroad industry became the area 
in which an entirely new means of regulation was developed. This 
began with the state commission movement. 

Prior to 1850, the railroads were regarded with great favor by the 
government, and by the public generally, because their development was 
viewed as essential to the development of trade and to the opening 
up of large stretches of new country.'* For these purposes, turnpikes 
and canals were inadequate, since their efficient use was hampered by geo- 
graphical and climatic conditions and also by the comparatively primi- 
tive nature of their art of locomotion. Railroad building became almost 
a mania. Cities and counties vied with one another in subsidizing new 
routes, and the national government assisted with extensive land grants.'® 
Liberal charters further aided the railroads’ growth, and few regulations 
interfered with their free development.’® Indeed, a chief concern of 
many people was that railroads would not be built as quickly as they 
were required.’” But, as the lines increased in number, competition for 
traffic likewise increased and with it the need for further revenue. To 
meet this need the carriers seized upon the means most natural in a 
free economy. At points where competition was intense they resorted to 
price-cutting, and this in turn frequently resulted in rates below cost. 
On the other hand, in areas where there was little or no competition 
from a rival line, the shipper was often charged extremely high rates 
for service. Large shippers could frequently command their own rates, 
but smaller shippers, whose business was less financially attractive, had 
less bargaining power and could be forced to pay high rates.1® 


10 Johnson v. Pensacola & Perdido R. Co., 16 Fla. 623 (1878). 

11]. C. C. v. Baltimore & Ohio R. Co., supra note 9; Cooke & Wheeler v. Chicago, 
Rock Island & Pacific R. Co., 81 lowa 551, 46 N. W. 749 (1890); Hale, op. cit. supra 
note 6 at 335 et seq. 

= ene Development of Transportation Systems in United States 30 (1888). 

at 


14Cushman, The Independent sot peptone Commissions 20 (1941); Hadley, 


Railroad Transportation 125, 126 
15 Schlesinger, Political and ¢ 8 , of the United “ae 7 (1939). 
16 | Sharfman, The Interstate Commerce Commission 14 (1931). 
17 Hadley, op. cit. supra note 14 at 125. 
18 Adams, Railroads; Their Origin and Problems 123, 124 (1878). 
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In the face of these developments, many of the early railroad 
charters and general corporation laws contained provisions designed to 
ensure reasonable rates,!® as well as adequate safety provisions,?° and 
sound financial administration.” But these methods of regulation proved 
unsatisfactory because of a lack of expert knowledge with respect to 
railroad enterprises on the part of the state legislatures.2? Rapidly 
changing conditions in a growing and complex industry could not be 
dealt with effectively by legislation without such expert knowledge. 
Accordingly state commissions were created, as fact-finding bodies at 
first—adjuncts to the legislatures— to deal with ad hoc situations as 
they arose.2* For example, in Connecticut a commission was established 
to supervise the carrying out of charter provisions (1832); in New 
Hampshire, safety inspection (1844); in Rhode Island, to prevent dis- 
crimination in rates and services (1844) ; and in New York to arbitrate 
disputes arising out of condemnation (1850). 

The increasing size and complexity of the railroad industry and its 
problems soon outgrew these ad hoc commissions and an integrated 
approach to the general problem of railroad regulation became necessary. 
This need gave rise to the development of the first permanent state 
commissions, the so-called ‘‘advisory commission,’’ of which Massachu- 
setts soon (1869) became the model.25 This type of commission had 
sweeping authority to investigate the financial and physical conditions of 
the railroads, to inquire into the reasonableness of rates, and to propose 
legislation upon any phase of railroad operauons or of the industry 
generally ; but it had no power in any of these matters except to report 
its findings and rely on public opinion to enforce compliance.”® Generally 
speaking, these sanctions were sufficient; for, in the East, many abuses 
incident to the earlier period of rapid railroad growth had disappeared, 
and relative stability had been introduced 27 in the 1870’s. The advisory 
commission was adopted in most of the New England states and also 
became the model for other states, such as New York and Wisconsin.”® 
In 1887 there were 15 such commissions.”® 

At or about the same time, a second type of state commission— 
what may be termed the ‘‘regulatory type’’—made its appearance in 
the Midwest. Unlike the advisory boards of the Eastern states, these 
Western commissions were charged with the duty of actually fixing 
maximum rates and were endowed with the authority to enforce their 


19 Hartz, Economic Policy and Democratic Rian bt 259 (1948); see e.g. the 
Charter of the Pennsylvania Railroad, 1846 Pa. ws 312. 
s — Commonwealth, Massachusetts [74186 240 (1947). 
i 
22 Cushman, op. cit. supra note 14 at 21. 
23 Jd. at 22. 
24 Ibid. 
25 Hadley, op. cit. supra note 14 at 136 et seq 
_ 26 Cushman, op. cit. supra note 14 at 24; Hadley, op. cit. supra note 14 at 137. 
27 Adams, op. cit. supra note 18 at 138, 139, 
28 For a general analysis of all State Commissions as of 1888, see Ringwalt, 
op. cit. supra note 12 at 266, et seq. 
29 Cushman, op. cit. supra note 14 at 25. 
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orders, thereby exercising affirmative control over the transportation 
facilities subject to their regulation.*° This regulatory type of com- 
mission was in large measure the outgrowth of the Granger movement.*! 
The overdevelopment of railroad systems in the partially settled Midwest 
had led to particularly severe rate-cutting at competitive points; and 
the farmer, dependent on the railroads to move his crops, but located 
at non-competitive points, was at their mercy. Declining prices of 
agricultural commodities resulting from overproduction were in part 
responsible for the outcry against high railroad rates and against what 
was charged by the Granger leaders to be the dominance of their 
economic life by railroad corporations owned and run by Eastern 
interests. Farmer protest led directly to the establishment of the 
regulatory commissions, first in Illinois in 1870, later in Minnesota 
(1871) and, under the intensified demand caused by the panic of 1873, 
in Iowa, Wisconsin and Missouri in that year.** Illinois, the seat of the 
Granger movement, provides a typical example of legislation forbidding 
discriminations in rates and services and giving to the state commission 
power to fix maximum rates which were declared to be prima facie 
reasonable.*4 

Although such legislation was denounced by railroad interests as 
unwarranted interference with private business,®° and its validity 
attacked as in violation of charter provisions, the courts, sensitive to the 
public interest involved, sustained the power of the legislature to 
exercise broad control with respect to the establishment of rates,** subject 
only to judicial review by the courts so as to comport with the require- 
ments of due process.*7 In Munn v. Illinois (1877) the Supreme Court 
held that it was within the proper exercise of the police power for a state 
to regulate businesses ‘‘clothed with a public interest.’’** 

In the course of the next decade, strong commissions of the Illinois 
type appeared not only in other Midwestern states but also in the South 


30 Adams, op. cit. supra note 18 at 126-134 (1878). 
31 Hadley, vo cit. supra note 14 at 133-136. 

82 Locklin, Economics of Transportation 203-204 (1947). 

33 | Sharfman, op. cit. supra note 16 at 15. 

84 1873 Ill. Stat. 140. , : : 
35 —o — Granger Movement,” in North American Review, for April, 





1875, p 
Lange v. Illinois, 94 U. S. 113 (1877) (a case involving maximum rates for 
gain storage) ; Chicago, etc. R. R. Co. v. lowa, 94 U. S. 113, 155 (1877); Peik v. 
ow and North Western oe Co., 94 U. S. 164 (1877); Winona . St. Peter 
R. Co. v. Blake, 94 U. S. 180 (1877); Ruggles v. Illinois, 108 U. S. 526 (1883); 
ins Central R. R. v. Illinois, 108 U. S. 541 (1883) (all cases hak FO railroad 
rates 
87 The cases cited Jbid seemed to indicate that the power to fix rates was vested 
ee 4 in the legislature and was not a! by the courts. However, a dictum 
in the Railroad Commission Cases, 116 U. S. 331 (1886) indicated that the 
power vested in the legislature was ie to review by the courts to determine 
the reasonableness of the regulations. Reagan v. Farmers Loan and Trust Co., 154 
U. S. 362 (1894) squarely held that the regulations must be reasonable and that the 
courts had the power to review for this purpose. 
88 Supra note 36 at 126. 


























DECEMBER, 1953 197 





and even in New England.®® In 1887, there were ten commissions of the 
regulatory type.* In addition to the power to determine and enforce 
rates, these commissions generally had the powers of the so-called 
advisory commissions: for example, safety inspection and the right to 
examine accounts.*! 

These two types of state commission, the advisory type and the 
regulatory type, represented attacks on two different kinds of problems 
brought about by different needs in particular localities, and perhaps 
also by differing economic philosophies. In the Midwest, the spectacle of 
abuses such as cut-throat competition and discrimination already re- 
ferred to, together with a dislike of eastern interests, produced the strong 
or regulatory commission. In the East, especially in New England, 
where there was no comparable problem of overexpansion of railroads, 
and where the pressure of public opinion exerted a responsible influence, 
the advisory commission largely served the needs of the community.* 
However, other needs than purely local ones had begun to appear, and 
in the early 1880’s pressure for uniformity through federal regulation 
became marked.** 

Of the various factors which contributed to emphasize this need, 
two in particular should be mentioned. In the first place, it became clear 
during the late seventies and early eighties that many of the problems 
which the states had had to face in one form or another would also soon 
have to be faced by the federal government because of the extension of 
railroad facilities throughout the country and the marked increase in 
interstate as constrasted with purely local hauls. In the second place, 
in many directions state power fell short of giving what was thought to 
be the needed relief.** 

In 1886, the Cullom Committee, reporting to the U. 8. Senate,* 
attempted to articulate public sentiment by presenting a number of 
causes of complaint against the railroads. These included allegedly 
exorbitant rates, the fact that rates were not a matter of public record, 
that they fluctuated at the will of the carriers, and that the practice 
of discriminating in rates and services operated not only against 
shippers but also against localities. It was charged that rebates and other 
forms of unfair competition were being resorted to, that pooling was 
a common practice, and that industrial monopoly was being fostered 
by such practices. The inequity of charging lower rates for a longer 
than for a shorter distance was also commented upon as a source of 
unfairness. Because of the growing industrialization of the country, 
these problems extended beyond the reaches of state power theretofore 
exercised, and uniformity of regulation became a desideratum. 


89 Alabama, Georgia, Mississippi, South Carolina, and New Hampshire all had 
strong —— by 1887. Cushman, op. cit. supra note 14 at 26. 


‘a Id. at 27. 

42 Adams, op. cit. supra note 18 at 138, 139. 

438 Aitchison, “The Evolution of the Interstate Commerce Act: 1887-1937,” 5 Geo. 
Wash. Law Rev. 289, 296-300 (1937). 


441 Sharfman, op. cit. supra note 16 at 17. 
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Until after the Civil War, laissez-faire theories about competition 
generally as a regulator of commodity prices, and the effectiveness of 
competition as a regulator of the prices of highway and canal transpor- 
tation, led to the general belief that competition would be equally 
effective in controlling railroad rates.“ It was not perceived until the 
development of the steam locomotive had progressed considerably that, 
unlike highway competition, competition among railroads must by its 
very nature be competition between rival carriers hauling goods over 
their own lines, rather than over roads or waterways available to all. 

Competition between rival railroad lines, unrestricted as it was, 
frequently had serious consequences in several directions. In the first 
place, there was much wasteful duplication of facilities in the same 
area or territory. In the second place, ruinous rate wars took place 
during which low, and often absurd, rates were put into effect.47 For 
example, in the 1870’s cattle were hauled from Chicago to the East 
coast at $5.00 per car at a time when the normal rate would have been 
$110.00.48 Such rate-cutting, if widespread, can result not only in the 
destruction of weak lines but in the eventual destruction of all lines, 
as, under the continuing stress of competition, rates generally are pro- 
gressively forced below out-of-pocket costs. In the third place, the 
stability which is so essential to an adequate rate structure was rendered 
impossible by the extreme fluctuations which resulted from widespread 
rate-cutting. Finally, efforts to attract traffic resulted in discrimination 
among shippers, to the ultimate detriment of both carriers and shippers. 

These and other difficulties began to be recognized in the 1870’s 
and 80’s by the railroads themselves, which took steps to avoid the 
ruinous effects of uncontrolled competition. Prominent among such 
efforts were agreements between carriers to maintain specific rates or to 
pool traffic and revenues.*® However, rate agreements broke down sooner 
or later for want of mutual confidence, and pooling agreements proved 
unenforceable in the courts.5° Such cooperative agreements impressed 
the public mind, in which the spectre of monopoly had become seated, 
as something sinister to be repressed.5! 

Similarly, agreements to divide territory so as to prevent new con- 
struction of rival lines were viewed with alarm by a public which believed 
that the general welfare could be safeguarded only through the strength 
of ‘‘competition’’ in the form of rival and competing carriers. In such 
directions governmental authority was and had been largely dormant, 
and it was widely believed that supplementary regulation was required. 





46 Adams, op. cit. supra note 18 at 117-120. 

47 Hadley, op. cit. supra note 14 at 63 et seq. 

48 Ringwalt, op. cit. supra note 12 at 251. 

4 : op. cit. supra note 18 at 150 et seq; Hadley, op. cit. supra note 14 
at 95-99. 

50 Chicago, M. & St. P. Ry. Co. v. Wabash, St. L. & P. Ry. Co., 61 Fed. 993 
(1894). (This was a suit by one party to a pooling sprecmnent to enforce it against 
another. Held: contrary to public policy and therefore unenforceable); Texas & 
P. Ry. Co. v. Southern Pacific Ry. Co., 41 La. Ann. 970, 6 So. 888 (1889). 

51] Sharfman, op. cit. supra note 16 at 18, 19. 

52 Aitchison, op. cit. supra note 43 at 294-300. 
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This belief was strengthened by the contemporary popular outcry against 
business trusts and monopolies, and by the growing demands for re- 
straints on industrial combinations, which led eventually to the passing 
of the Sherman Act in 1890.5% The railroads’ own efforts to control 
unbridled competition were therefore early doomed to failure. 

From the standpoint of carrier regulation the Supreme Court’s 
decision in 1886 of the famous Wabash case 5* was of special importance. 
In this case the Court held invalid an Illinois law imposing penalties 
on a railroad within its limits for charging a larger amount for any 
shorter distance than it did for a longer distance. After finding invalid 
a state law which attempts to regulate fares and charges by railroads 
for a transportation which constitutes a part of commerce among the 
states, the Court said: 


That this species of regulation is one which must be, if estab- 
lished at all, of a general and national character, and cannot be 
safely and wisely remitted to local rules and local regulations, we 
think is clear from what has already been said. And if it be a 
regulation of commerce, as we think we have demonstrated it is, 
and as the Illinois court concedes it to be, it must be of that national 
character, and the regulation can only appropriately exist by general 
rules and principles, which demand that it should be done by the 
Congress of the United States under the commerce clause of the 
Constitution.™ 


The Wabash decision made federal regulation of the railroads inevitable. 

What precise influence the experience of the State commissions 
had on Congress in the adoption of the Commerce Act in 1887 it is 
impossible to assert with assurance. However, their heritage in certain 
directions is plain. In the first place, the rapid proliferation of state 
commissions prior to 1887 indicated a quite general acceptance of the 
principle of commission regulation. In the second place, the atmosphere 
of antagonism to railroads in which the strong state commissions 
operated °* was reflected in the course of Congressional debate and was 
carried over into the Commerce Act in 1887.57 In the third place, many 
of the successes, as well as the failures, of both the advisory and the 
regulatory commissions were evidenced in the remedial legislation of 
the Commerce Act. Finally, the writings of those familiar with the state 
commission movement should not be overlooked, for among them were 
such thoughtful men as Arthur Twining Hadley and Charles Francis 
Adams. 

With the background of the Commerce Act now in mind, it is possi- 
ble to turn to the Act and its subsequent history. That Act was, of 
course, the vehicle for the new and comprehensive regulation to which 


53 26 Stat. 209 (1890), 15 U. S. C. Secs. 1 et se 
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55 Jd. at 576, 577. 
56 Adams, op. cit. supra note 18 at 133 et seq. 
57 24 Stat. 379 (1887), 49 U. S. C. Secs. 1 et seq. (1946). 
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the railroads became subjected in 1887 and the years following; and, 
together with its various amendments, it remains today the principal 
authority under which the railroads are regulated. In addition, as a 
result of legislation in 1935 and 1940, it has also become the principal 
vehicle for the regulation of for-hire motor carriers and water carriers 
as well; and oil pipe lines, sleeping car companies and express com- 
panies have likewise come within its jurisdiction. It is accordingly 
appropriate, in proceeding to discuss the growth of transportation 
regulation, to direct our attention first to the evolution of the Com- 
merce Act. 

It is not possible, within the limits of this paper, to recount in 
‘detail the provisions of the original Commerce Act and its various 
amendments. However, if the scope of regulation and the problems 
which brought about the successive steps in its development are properly 
‘to be understood, a brief summary of those provisions is required. The 
1887 Act attempted to deal with some of the problems engendered by un- 
restricted competition by forbidding many of the objectionable practices 
reported by the Cullom Committee. Its provisions included prohibitions 
against and penalities for undue preference, discrimination, rebates ™® 
.and pooling. Carriers were required to publish schedules of rates and 
fares and were forbidden to deviate therefrom.* Rate cutting at com- 
petitive points was dealt with by the long-and-short-haul clause, for- 
bidding the charging of a higher rate for a shorter than for a longer 
distance over the same line or route in the same direction. 

The means adopted for the enforcement and supervision of these 
provisions was the Interstate Commerce Commission, which was also 
created by the Commerce Act.** That body was, in addition, given 
authority to inquire into the management of the business of all common 
carriers subject to the Act and to obtain by subpoena complete informa- 
tion necessary to enable it to perform its duties. The Act gave the 
‘Commission no power to fix rates;** it required merely that rates be 
“*just and reasonable’’® and empowered the Commission, on finding 
a rate unreasonable, to issue against it an order which might be enforced 
in court.® 

If the powers given to the Commission under the original Commerce 
Act now seem limited and meager, it should be recalled that Congress 
was dealing with what were regarded as specific abuses in the light of 

the circumstances of the time. Regulation of carriers on the scale that 
we know it today was not even contemplated. Indeed, it seems to have 
been recognized that the process of trial and error was the appropriate 
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manner in which to proceed. One of the major purposes of the Act, 
as we gather from the Congressional debates on the bill,®’ was to provide 
machinery for securing accurate and expert information necessary to 
assist Congress in formulating a policy vis a vis the railroad industry. 

Nevertheless, even within the ambit of its powers as they then were, 
the Commission was weak. Its ‘‘cease and desist’’ orders were not 
binding upon the carriers unless judicially affirmed after lengthy 
litigation.** Because it infringed upon many of the traditional immuni- 
ties of the railroads, it met with hostility not only from carriers which 
resisted its orders but more especially from the courts which frequently 
retried the Commission’s cases de novo.® Its substantive powers were 
trimmed by the U. S. Supreme Court, which in 1897 denied that the 
Commission had authority to prescribe rates for the future in lieu of 
those found unjust or unreasonable.” In the same year, the long-and- 
short-haul clause was emasculated by the court in the Alabama Midland 
ease."1 However, these and other limitations which the courts placed 
on the Commission’s powers were not corrected by Congress for some 
years. Although the Elkins Act,”* sponsored by the railroads for their 
own protection, put teeth into the law relating to personal discrimina- 
tions and rebates in 1903, it was not until 1906 that any substantial 
amendments materially strengthening the Commerce Act were passed.” 

For several years previously, public opinion had become aroused 
as a result of freight increases which were believed unwarranted and 
unreasonable and which were not within the Commission’s power to 


67 17 Cong. Rec. 444, et seq. 

68 | Sharfman, op. cit. supra note 16 at 33. 

69 Jd. at 24, 25. 

701. C. C. v. Cin, N. O. & Tex. Pac. Ry., 167 U. S. 479 (1897). The Commis- 
sion had assumed from the beginning, that the basic declaration of the statute that 
all rates must be just and reasonable, coupled with the obligation imposed upon the 
Commission to execute and enforce the provisions of the Act, constituted an adequate 
grant of authority to prescribe rates. In the above case, the Supreme Court decided 
“that the power to prescribe rates or fix any tariff for the future is not among the 
powers granted to the Commission.” 

71], C. C. v. Alabama Midland Ry. Co., 168 U. S. 144 (1897). The Commission 
had interpreted Sec. 4 as prohibiting the carriers from charging more for a short 
haul than for a longer haul except where the Commission granted permission after 
investigation. The Commission policy on the consideration of such applications 
was to regard competition among carriers not within the provisions of the Act as a 
sufficient circumstance to justify a lower charge for the long haul, but competition 
among carriers which were within the Act was not regarded as such a circumstance. 
In the Alabama Midland case the Supreme Court held that inter-railroad competition 
was sufficient to create such dissimilarity between the nearer and more distant point 
as to validate departures from the long-and-short-haul clause, and held that carriers 
could depart therefrom without first applying to the Commission. Since compe- 
tition is the primary reason for any disparity in rates between long and short hauls 
the Court’s ruling rendered the prohibition of the fourth section practically in- 
operative. 

72 32 Stat. 847 (1903). (This Act made the published tariff the standard of 
lawfulness and departure therefrom subject to criminal penalties applicable to the 
violating corporation. It also gave the District Courts jurisdiction to restrain 
violations). : 

73 1 Roberts, Federal Liabilities of Carriers, 166 (1929). 
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investigate,"* and also by the belief that railroad consolidations, to which 
the carriers had been resorting to alleviate the effects of excessive 
competition, were fostering monopoly power.*® The result of these 
pressures and of the experience of two decades, was the Hepburn Act, 
passed in 1906.7° The major provisions of that Act included the power 
to prescribe future maximum rates when existing rates are found 
unreasonable or unlawful, and also to establish joint rates and divisions 
thereof,” the power to establish through routes when the carriers had 
refused to do so;"® a provision clarifying the Commission’s power to 
award reparation ;*® a provision enlarging the scope of transportation 
subject to the Commerce Act to include the instrumentalities of ship- 
ment and services accessory thereto, such as ventilation, icing and 
storage.®° Other agencies of transportation were also brought within the 
Commission’s jurisdiction—express companies, sleeping car companies 
and oil pipe line companies.*! Subjection of the pipe lines to regula- 
tion came about largely as a result of the public outery against monopoly 
conditions which had become prevalent in the petroleum industry.*®? 

Among the provisions in the Hepburn Act relating to discrimination 
was the famous Commodities Clause,** prohibiting railroads from trans- 
porting goods and products of which they were the owners. This pro- 
vision was aimed at discriminations in competition by such railroads 
with independent producers.“ Among the most important provisions 
of the Hepburn Act was one which provided that orders of the Com- 


74I[n its Annual Report (1903), the Commission observed that large rate in- 
creases were being made which it had no power to investigate, and hence, was unable 
to determine whether or not they were reasonable. It indicated, however, that the 
y < mongmeaaaea of the increases was doubtful in the light of existing economic con- 

itions. 

75 This consolidation movement was the railroads’ answer to competition after 
pooling and traffic agreements had been declared illegal. 1 Sharfman, op. cit. supra 
note 16 at 33 n. 29. 

76 34 Stat. 584 (1906). 

17 a 4 amending Sec. 15 of the Interstate Commerce Act. 
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79 Sec. 5 amending Sec. 16 of the Interstate Commerce Act. 

80 Sec. | amending Sec. | of the Interstate Commerce Act. 

81 Sec. | amending Sec. | of the Interstate Commerce Act. 

82 4 Sharfman, op. cit. supra note 16 at 356. 

83 Sec. | amending Sec. | of the Interstate Commerce Act. “This [clause] was 
aimed at a particular type of discrimination. It had been found that railroads, 
which owned coal mines or engaged in the production of other commodities in 
competition with independent producers had a distinct advantage over the inde- 
pendents. By charging discriminatory rates the railroad could undersell and force 
out its competitors, and monopolize the production of the commodity in question 
... To prevent this type of discrimination, Congress sought to separate the railroad 
business from other forms of enterprise. In effect, the Commodities Clause pro- 
hibited a railroad from engaging in the production of a commercially, but the 
result was accomplished indirectly. The law prohibited a carrier engaged in inter- 
state commerce from transporting articles in interstate commerce which it had pro- 
duced or in which it had an interest. Lumber, however, was excepted from the rule 
because of the many small railroads owned by lumbering concerns and constructed 
as adjuncts of lumbering operations.” Locklin, op. cit. supra note 32 at 226 (1947). 
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mission were to become effective as determined by the Commission 
unless set aside by a court of competent jurisdiction.® 

However, despite the Hepburn Act, a number of problems still 
remained, and these soon began to press with increasing urgency for 
solution. At this time, the Commission had power to establish rates only 
upon complaint; it could not initiate a rate action or suspend a new 
rate which a carrier had established. Moreover, the original long- 
and-short-haul clause, following the decision in the Alabama Midland 
ease in 1897, no longer gave the effective protection for which it had 
been designed. Finally, a number of attacks on the Commission’s rate 
orders had been instituted in the Courts, and in the course of the ex- 
tensive litigation which followed it became clear that many courts were 
trespassing upon the administrative discretion which it was believed 
should be in the Commission alone.** These and other developments 
led to the Mann-Elkins Act of 1910.8 Under that Act, the Commission 
was given power to suspend proposed changes in rates, and the burden 
of defending the reasonableness of those rates was put on the railroads ;*® 
second, the Commission was given power to prosecute inquiries on its 
own initiative and to establish freight classifications; third, the 
Commission’s activity was extended to telegraph, telephone and cable 
companies ;*! fourth, the short-lived Commerce Court was established to 
review the Commission’s decisions.°2 The amendment of the long-and- 
short-haul clause so as to restore the Commission’s jurisdiction was 
another provision of the 1910 Act. 

In the course of the next decade, a number of further legislative 
changes concerning transportation were made, and several important 
eases affecting the carriers were decided. In 1911 the Locomotive Boiler 
Inspection Act %* increased the Commission’s power to enforce safety 
requirements. In 1912 the Panama Canal Act ® forbade ownership by 
railroads of water common carriers with which the railroads compete for 





85 Sec. 4 amending Sec. 15 of the Interstate Commerce Act. 
86 “While the Commission was clothed with authority to prescribe maximum 
rates for the future, its authority could be exercised only on complaint as to rates 
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at 2 Eo . Chicago Great Western Ry. Co.. 209 U. S. 108 (1907); Chicago 
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93 Sec. 8 amending Sec. 4 of the Interstate Commerce Act. “The Mann-Elkins 
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‘under substantially similar circumstances and conditions.’ This made the prohibi- 
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approved by the Interstate Commerce Commission. The railroads could no longer 
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traffic. In 1913 the Commerce Court was abolished, and its jurisdiction 
was returned to the district courts.*® 

Also, in 1913, as a belated consequence of the decision in Smyth 
v. Ames ® in 1898 (holding that due process of law required rates which 
would bring the carriers a fair rate on a fair valuation of their prop- 
erty), the Valuation Act was passed.®* Under this Act the Commission 
was given the immense task of valuing all the railroads in the United 
States. In 1914 the Clayton Act? proscribed the acquisition by a 
corporation engaged in commerce of the stock of another corporation 
also engaged in commerce where the effect of such acquisition may be 
substantially to lessen competition. Section 10 of the Clayton Act 
prohibits carriers from purchasing securities or supplies in excess of a 
named amount from another corporation having interlocking officers or 
directors except through the most favorable bid determined by competi- 
tive bidding under regulations prescribed by the Interstate Commerce 
Commission. A further provision, Section 16, gives the right to in- 
junctive relief for threatened loss or damage through violation of the 
anti-trust laws, but expressly relieves common carriers subject to the 
provisions of the Commerce Act from suits for injunctive relief for any 
matter within the competence of the Commission, unless brought by the 
United States.1°?. In 1917 the Esch Car Service Act 1 required the 
carriers to establish reasonable car service rules with respect to the 
movement, interchange and return of cars; and the Commission was 
given power to determine the reasonableness of those rules and to pre- 
scribe reasonable ones in lieu of those found unreasonable. 

Of the important court decisions in this period, the Minnesota Rate 
cases (1913) and the Shreveport cases (1914)! deserve special men- 
tion. The former cases indicated that state control over intrastate rates 
was to be subordinated to Federal regulation of interstate rates whenever 
the two conflict.°* The latter cases held that Congress could authorize 
the Interstate Commerce Commission to remove discrimination against 
interstate commerce by prescribing a change in intrastate rates which 
were so low as to cause the discrimination.’ 

This brief survey of the principal regulatory provisions enacted by 
Congress between 1887 and 1917, together with their interpretation in 
the courts, demonstrates that the law was chiefly concerned in that 
period with specific abuses or problems which grew out of the rapid 
development of the transportation industry as a result of the expansion 
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of the American economy. No coordinated plan was embodied in this 
legislation, and no affirmative government policy lay behind it. On the 
contrary, the steps which were taken in the direction of regulation and 
the expansion of the Commission’s jurisdiction reflect for the most part 
a repressive attitude. Thus, much of the Commerce Act and its amend- 
ments was concerned with the attempts to introduce stability into the 
rate structure, to prevent rate-cutting and discrimination, and to pro- 
scribe practices which it was thought tended towards monopoly. Other pro- 
visions, relating to adequacy of service and facilities and the safety of 
passengers and employees, exhibited little concern for the welfare of 
the carriers. By contrast, the period which followed was one in which 
the regulatory experience was subjected to scrutiny and criticism, and 
the repressive attitude just noted gave way in some measure to the view 
that a constructive planning element should enter into the regulatory 
scheme. Between these two periods, 1887-1917 on the one hand, and 
that beginning in 1920 on the other, there intervened a three-year period 
of war-time operation by the Federal government which had an im- 
portant bearing on the formulation of the legislative policy character- 
izing the next period. A few words about this period of government 
operation are required. 

In December of 1917, President Wilson took possession and control 
of the railroads by proclamation,’* pursuant to Section 1 of the Army 
Appropriation Act of 1916.4°° The provisions of the proclamation were 
confirmed and stabilized by the Federal Control Act 1° three months 
later. For more than two years, government operation took the place 
of the traditional policy of private operation. During this period, the 
carriers, remained subject to all Federal and State laws affecting com- 
mon carriers except insofar as they might be inconsistent with provi- 
sions of the Control Act or orders of the President.144 The Act gave 
the President authority to initiate rates, fares, regulations and prac- 
tices, whenever in his opinion the public interest so required, by filing 
the same with the Interstate Commerce Commission. These rates, fares 
and regulations were to be reasonable and just and were to take effect 
at such time and upon such notice as the President might direct.1!” 
However, the Commission could upon complaint initiate a hearing con- 
cerning the justness and reasonableness of Presidential rate orders or 
regulations; but in determining any question concerning such rates the 
Commission was to give due consideration to the fact that the transpor- 


108 40 Stat. 1733 (1917). 

108 39 Stat. 645. “The President, in time of war, is empowered, through the 
Secretary of War, to take possession and assume control of any system or systems 
of transportation, or any part thereof, and to utilize the same, to the exclusion as 
far as may be necessary of all other traffic thereon, for the transfer or transportation 
of troops, war material and as or for such other purposes connected with 
the emergency as may be needful or desirable.” 

110 4) Stat. 451 (1918). 

111 Sec. 10. 

112 Sec. 10. “. . . that during the period of Federal control, whenever in his 
opinion the public interest requires, the President may initiate rates, fares, charges, 
classifications, regulations and practices by filing the same with the Interstate Com- 
merce Commission, which said rates, fares, charges, classifications, regulations, and 
practices shall not be suspended by the Commission pending final determination.” 
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tation systems were being operated under a unified and coordinated 
national control, and not in competition. 

The Act was expressly declared to be emergency legislation enacted 
to meet conditions growing out of war, and it was provided that nothing 
therein should be construed as expressing or prejudicing future policy 
of the government with respect to the ownership, control or regulation 
of the railroads.'14 Thus, although provision was made for Commission 
review of Presidential rate orders, the Commerce Act was in major re- 
spects made inoperative, and many of the normal functions and processes 
of the Commission were subordinated to the emergency powers.'® Pro- 
vision was made for the termination of Federal control not later than 
21 months after the ratification of the peace treaty. Early in 1920 
legislation providing for the return of the railroads to their private 
Owners was enacted, and government control and operation was termi- 
nated in March, 1920.17 

Within this short space of twenty-six months numerous weaknesses 
and disadvantages of government operation had been demonstrated— 
not the least of which was a deficit of $1,200,000,000 resulting there- 
from.48 From a positive standpoint, it accentuated the shortcomings 
of the old scheme of regulation, and it appears to have been almost uni- 
versally recognized, at the time, that a comprehensive rehabilitation of 
the regulative structure was required.'!® 


Il. 


We turn now to the era of governmental policy for fostering and 
strengthening the national transportation system brought about by a 
recognition of the importance to the national welfare of sound and ade- 
quate transportation and of the need for governmental action toward 
that end. As early as 1915 it had become plain not only that many 
railroad problems had not been solved by the Commerce Act and its 
various amendments, but also that circumstances required some broad 
investigation of transportation problems generally. In that year Presi- 
dent Wilson suggested a commission of inquiry to investigate the entire 
transportation problem,’™” and, as a result of that suggestion, a Joint 
Committee of the House and Senate was created under the chairman- 
ship of Senator Newlands.’21_ For many months, prior to the Govern- 
ment’s taking control of the railroads, this Committee conducted exten- 


113 Sec. 10. 

114Sec. 16. “That this Act is expressly declared to be emergency legislation 
enacted to meet conditions growing out of War; and nothing herein is to be con- 
strued as expressing or prejudicing the future policy of the Federal Government 
concerning the ownership, control, or regulation of carriers or the method or basis 
of the capitalization thereof.” 

a 1 Sharfman, op. cit. supra note 16 at 161-166. 

1 

117 4] Stat. 456 (1920). 

118 | Sharfman, op. cit. supra note 16 at 157 n. 35. 

119 Jd. at 172. 

120 53 Cong. Rec. 99 (1915). 

121 Cushman, op. cit. supra note 14 at 106, 107. 
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sive hearings focusing attention not only upon the emergency problems 
created by national defense needs but also on the transportation situa- 
tion generally.'22, The Report of this Committee was before the Senate 
Committee which in 1919 prepared the bill that became the Transpor- 
tation Act of 1920.18 

It appears to have been recognized that the activities of the Inter- 
state Commerce Commission prior to this time were concerned largely 
with the advancement of shipper interests. Regulation in a disciplinary 
sense, stemming from the experience of the 1870’s and 80’s, had been 
the governing principle both in legislation and in the Commission’s 
activities. The experience of the war years had demonstrated that regu- 
lation aimed at strengthening the transportation system was imperative 
not only for the needs of defense but for the national economy gener- 
ally.124 It was realized that the poor condition of the railroads had re- 
sulted in no small measure from the repressive regulations obtaining 
theretofore; and the necessity for an affirmative approach received 
impetus from the impaired credit situation which confronted the rail- 
roads as a result of heavy losses incurred during the period of govern- 
ment operation during the war.'*5 Under the 1920 Act, the Commission’s 
main concern became the promotion of an adequate and self-sustaining 
transportation system. However, restriction and discipline were not 
discarded, and old restraints applicable to early conditions not only 
remained but, in some respects, became more deeply seated. 

The comprehensiveness of the 1920 Act and of its new approach 
to the problems it was designed to meet is apparent in the principal 
provisions of the Act. In the first place, restrictions on pooling and the 
acquisition of other carriers were relaxed, and the Commission was 
authorized to work out a plan for the voluntary consolidation of rail- 
road properties into a limited number of systems.’** In the second place, 
the Commission was given authority over railroad security issues as a 
means of guaranteeing sound financial structure.’*7 Thirdly, it was 
provided, as a safeguard against wasteful duplication of facilities and 
against unjustifiable abandonment, that a certificate of public conveni- 
ence and necessity should be required for the construction or abandon- 
ment of a rail line.’** Fourthly, to guard against harmful rate-cutting, 
the Commission was given additional power to override state action in 


122 Jd. at 116. 

123 4] Stat. 456 (1920). 

124 | Sharfman, op. cit. supra note 16 at 170-176. 

125 New England Division Cases, 261 U. S. 184, 190 (1923); Locklin, op. cit. supra 
note 32 at 239. 

126 Sec. 407, amending Sec. 5 of the Interstate Commerce Act. This provision 
is a clear indication of the general departure from the reliance on competition as a 
remedy for the ills of the pay sete industry. 

127 Sec. 439, amending the Interstate Commerce Act by inserting Sec. 20 (a) 
“While this extension of the Commission’s authority was a go indirectly, to 
poceont the investing public against the dissipation of railroad resources through 
a 





ulty or dishonest financing, its dominant purpose was to maintain a sound struc- 
ture for the rehabilitation and support of railroad credit, and for the consequent 
development of the transportation system.” 1 Sharfman, op. cit. supra note 16 at 190. 
128 Sec. 402, amending Sec. 1 of the Interstate Commerce Act, pars. (18) to (22). 
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order to establish minimum intrastate rates.!2° Fifthly, the Commis- 
sion was given power to prevent injurious discrimination by the states 
against interstate commerce.’ Sixth, the provisions temporarily pro- 
vided by the Esch Car Act with respect to supervision of car service 
were made permanent.'*! Seventh, the Railroad Labor Board was created 
in an effort to work out a means for settling railroad labor disputes 
and avoiding tie-ups and strikes.'*? Eighth, and perhaps most important, 
the Commission’s rate-making power was modified by imposing on the 
Commission the affirmative duty to fix rates which would bring in a fair 
return upon the entire railroad investment of the country.1** This pro- 
vision, Section 15a of the Commerce Act, has been interpreted by the 
commission not as providing a guarantee to the carriers, but rather ‘‘in 
[the] exercise of our ratemaking power the result shall reflect our best 
judgment as to the basis which may reasonably be expected for the 
future to yield the prescribed return.’’** The fair rate of return was 
then stated to be about 5.75% 1° upon a fair value.48* Finally, the 
famous ‘‘Recapture Clause,’’ providing for the recapture of earnings 
exceeding a prescribed rate of return, was enacted to limit the possi- 


129 Sec. 413, amending Sec. 6, par. (13) (c) of the Interstate Commerce Act; 
Sec. 416, amending Sec. 13, par. (4); Sec. 418, amending Sec. 15, pars. (1), (3). This 
is another example of the legislature’s finally recognizing that “rates that are on a 
level lower than is reasonably compensatory are not a public benefit.” 1 Sharfman, 
op. cit. supra note 16 at 201. 

130 Sec. 416, amending Sec. 13 of the Interstate Commerce Act. These provisions 
recognized the dominance of the Commission’s rate-making authority, even as ap- 
plied to intrastate rates, insofar as the exercise of such authority is essential to the 
effective regulation of interstate commerce. 

131 Sec, 402, amending Sec. | of the Interstate Commerce Act. 

182 Secs, 300-316. The Board was abolished by the Railway Labor Act of May 
20, 1926, 44 Stat. 577 Sec. 14. 

133 Sec. 422, Par. (2). The Commission was directed to prescribe just and 
reasonable rates in such rate groups or territories as it may designate, as will earn 
“an aggregate annual net railway operating income equal, as nearly as may be, 
to a fair return upon the aggregate value of the property of such carriers held for 
and used in the service of transportation.” 

134 Rates on Grain, Grain Products & Hay, 64 I. C. C. 85, 99 (1921). 

135 For the two-year period beginning March 1, 1920, Congress itself fixed the 
rate of return at 5% percent, with provision for the addition of not more than 
one-half of one percent, within the discretion of the Commission, to meet expendi- 
tures for improvements, betterments, or equipment ciated chargeable to capital 
account, Sec. 422, Par. 3. In Increased Rates, 1920, 58 I. C. C. 220, 226, the Commis- 
sion allowed the full 6 percent to the carriers and utilized this rate of return as a 
basis for its computations. In Reduced Rates, 1922, 68 I. C. C. 676, 734, the 
Commission fixed the rate of return to be operative after March 1, 1922, at 5% 
percent. From 1922 to 1948 no statement was made by the Commission as to what 
it considered a fair rate of return. In Increased Freight Rates 1947, 270 1. C. C. 403, 
437 (1948), however, the Commission indicated that the rates it was approving would 
afford a return of 5.70 percent which it regarded as reasonable. Miller & Cover, 
Rates of Return, 73 (1950). k : 

136 [In Increased Freight Rates, 1948, 276 1. C. C. 9, 18, the Commission in arriving 
at “fait value” said: “This is based upon the original cost, except land and rights, 
plus the present value of land and rights, and an estimated normal amount of 
working capital, including materials and supplies, less the recorded depreciation.” 
For a further discussion of what constituted fair value see Miller & Cover, op. cit. 
supra note 135 at 77. 
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bility of what were thought to be excessive earnings and at the same 
time to help out the financially weak carriers.1*" 

The significance of the 1920 Transportation Act has been set forth 
succinctly by Mr. Justice Brandeis in the New England Divisions Case 
(1921) :138 


Transportation Act, 1920, introduced into the federal legis- 
lation a new railroad policy . . . Theretofore, the effort of Congress 
had been directed mainly to the prevention of abuses; particularly, 
those arising from excessive or discriminatory rates. The 1920 Act 
sought to ensure, also, adequate transportation service. That such 
was its purpose, Congress did not leave to inference. The new 
purpose was expressed in unequivocal language. And to attain it, 
new rights, new obligations, new machinery, were created. The new 
provisions took a wide range. Prominent among them are those 
specially designed to secure a fair return on capital devoted to the 
transportation service. Upon the Commission, new powers were 
conferred and new duties were imposed. 

The credit of the carriers, as a whole, had been seriously im- 
paired. To preserve for the nation substantially the whole trans- 
portation system was deemed important. By many railroads funds 
were needed, not only for improvement and expansion of facilities, 
but for adequate maintenance. On some, continued operation would 
be impossible, unless additional revenues were procured. A general 
rate increase alone would not meet the situation. There was a limit 
to what the traffic would bear . . . Moreover, it was not clear that 
the people would tolerate greatly increased rates (although no 
higher than necessary to produce the required revenues of weak 
lines) if thereby prosperous competitors earned an unreasonably 
large return upon the value of their properties. The existence of 
the varying needs of the several lines and of their widely varying 
earning power was fully realized. It was necessary to avoid unduly 
burdensome rate increases and yet secure revenues adequate to 
satisfy the needs of the weak carriers. To accomplish this two new 
devices were adopted: the group system of rate making and the 
division of joint rates in the public interest. Through the former, 
weak roads were to be helped by recapture from prosperous com- 
petitors of surplus revenues. Through the latter, the weak were 
to be helped by preventing needed revenue from passing to pros- 


187 Sec. 422, amending the Interstate Commerce Act by inserting Sec. 15(a). 
“By the recapture clauses Congress is enabled to maintain uniform rates for all 
shippers and yet keep the net returns of railways, whether strong or weak, to the 
varying percentages which are fair respectively for them. The recapture clauses 
are thus the key provisions of the whole plan.” Dayton-Goose Creek Ry. v. United 
States, 263 U. S. 456, 480 (1924). A carrier receiving in any year a net railway 
operating income in excess of 6 percent of the value of its railway property, was 
required to divide such excess equally between two funds: one-half to be placed in 
the carriers’ own reserve fund and the other half to be paid to the Commission which 
was to establish a general railroad contingent fund to be used to make loans to the 
carriers “in ay. of the pe nr interest in railway transportation.” 

188 Akron, C. & Y. Ry. v. United States, 261 U. S. 184, 189-191 (1923). 
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perous competitors of surplus revenues. Thus, by marshalling the 
revenues, partly through capital account, it was planned to dis- 
tribute augmented earnings, largely in proportion to the carrier’s 
needs. This, it was hoped, would enable the whole transportation 
system to be maintained, without raising unduly any rate on any 
line. The provision concerning divisions was, therefore, an integral 
part of the machinery for distributing the funds expected to be 
raised by the new rate-fixing sections. It was, indeed, indispensable. 


Thus, the provisions of the 1920 Act make it clear that the Gov- 
ernment had very much enlarged and modified its role with respect to 
transportation regulation. Pressing economic needs were, as I have said, 
in large measure responsible for the pattern of its provisions; yet im- 
plicit in many of them is the recognition of the fact that enforced com- 
petition, which until that time had been the guiding principle, would 
not work under the repressive conditions which regulation had imposed. 

But what should not pass unnoticed is that Government, in arro- 
gating to itself under the 1920 Act the right to set the overall pattern 
of the conduct of railroad business, left to management a much restricted 
area of function and substantially reduced the opportunity to work out 
voluntary solutions for the industry’s problems. Slavish adherence to 
old notions about enforced competition required the maintenance of 
expensive duplication of facilities, as well as wasteful hauls by cir- 
cuitous lines, which the industry could ill-afford after the depletion of 
its plant and equipment during the war. The incompatibility of the 
opposing principles of restraint and promotion was shortly to become 
apparent. 

Although after the passage of the Act of 1920 the railroads as a 
whole entered upon a short era of relative prosperity, these conflicting 
policies, together with the still impaired credit structure of the carriers, 
resulted in many of them being unable to withstand the impact of the 
erash of 1929. Even more serious, however, was the contemporaneous 
appearance of an entirely new factor: competition from outside the in- 
dustry by new forms of transport. 

During the first forty years of federal regulation, the railroads were 
by far the most important agency of transportation, although during 
that time substantial quantities of freight and some passenger traffic 
moved by sailing vessel and by steamship where water facilities existed. 
The early years of this century witnessed the development of the passen- 
ger automobile and bus, the motor truck and the airplane, and these 
new media of transportation brought about what has been termed a 
transportation revolution. Whereas formerly about one hundred large 
and closely regulated enterprises performed the bulk of the nation’s 
transportation work, now a multitude of motor carriers and the infant 
air carriers vied with the railroads and with each other for all the traffic 
they could obtain. To a lesser but nevertheless noticeable degree water 
carriers also participated in the new struggle for traffic. By the early 
thirties it came to be realized that the intensified competition for the 
reduced volume of traffic of the depression years had within it the possi- 
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bilities of serious impairment or destruction of the transportation system 
as a whole. The closely-regulated railroads, which could not without 
Commission review—and the delays or denials attendant thereon—adjust 
their rates or services to meet the impact of ruinous competition, were 
especially hard-hit. Railroad receiverships spread across the country, 
and even the largest lines were in grave financial danger. It was clear 
that an emergency was at hand and that immediate action was required 
to stave off the destruction of the railroads—the backbone of the na- 
tion’s transportation system.!%® 

Concurrently, adjustment of the theories and methods of public 
control was called for to meet the realities created by the transportation 
revolution and the deteriorated economic situation—not merely to equal- 
ize competitive factors, but to impose higher standards of public re- 
sponsibility on the new agencies and coordinate the national transporta- 
tion system. Attempts of government to deal with rival competition 
and the effects of the depression characterized the third period of regu- 
lation from 1933 to 1940. 


ITI. 


Shortly after President Roosevelt took office in 1933, the Emergency 
Transportation Act was enacted }* in response to his recommendation !** 
that there be created a Federal Coordinator of Transportation who would 


encourage or require the railroads to reduce fixed charges by financial 


139 Some help was afforded by the Reconstruction Finance Corporation Act of 
1932, 47 Stat. 5 (1932) which provided for loans to railroads “upon the approval of 
the Interstate Commerce Commission, . . . to aid in the temporary financing of 
railroads and railways engaged in interstate commerce, to railroads and railways in 
process of construction, and to receivers of such railroads and railways, when in the 
opinion of the Board of Directors of the corporation such railroads or railways are 
unable to obtain funds upon reasonable terms through banking channels or from 
the general public and the corporation will be adequately secured ...” The addi- 
tion of Sec. 7 to the Bankruptcy Act, 47 Stat. 1467 21933), in an attempt to facilitate 
railroad reorganization, was also helpful but neither of these measures gave the 
permanent help which the situation demanded. 

140 48 Stat. 211 (1933). 

14177 Cong. Rec. 2888 (1933). Title I Sec. 2 of the Act sets forth its purposes 
as follows: “In order to foster and protect interstate commerce in relation to rail- 
road transportation by preventing and relieving obstructions and burdens thereon 
resulting from the present acute economic emergency, and in order to safeguard and 
maintain an adequate national system of transportation, there is hereby created 
the office of Federal Coordinator of Transportation...” Sec. 4 “The purposes of 
this title are (1) to encourage and promote or require action on the part of the 
carriers and of subsidiaries subject to the Interstate Commerce Act, as amended, 
which will (a) avoid unnecessary duplication of services and facilities of whatsoever 
nature and permit the joint use of terminals and trackage incident thereto or re- 
quisite to such joint use: Provided, that no routes now existing shall be eliminated 
except with the consent of all participating lines or upon order of the Coordinator, 
(b) control allowances, accessorial services and the charges therefor, and other prac- 
tices affecting service or operation, to the end that undue impairment of net earnings 
may be prevented, and (c) avoid other wastes and preventable expense; (2) to 
promote financial reorganization of the carriers, with due regard to legal rights, 
so as to reduce fixed charges to the extent required by the public interest and im- 
prove carrier credit; and &) to provide for the immediate study of other means of 
improving conditions surrounding transportation in all its forms and the preparation 
of plans therefor.” 
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reorganization and eliminate duplicate services and wasteful competitive 
practices through maintenance of joint facilities and other cooperative 
action. The Coordinator was not, however, permitted to effect economies 
which would further reduce employment.'*!* So far as possible these ob- 
jectives were to be voluntarily accomplished; but the Coordinator was 
also given authority to issue and enforce orders in accordance with 
recommendations made by various regional committees of the carriers 1 
or on his own initiative.‘*® The Act provided for review by the Inter- 
state Commerce Commission of the Coordinator’s orders,'** and for 
court review of the final orders of the Commission.’** However, the 
Coordinator features of the Act did not work out as expected: partly 
because railroad management was not fully sympathetic with the panacea 
of collective action, but primarily because the provisions of the Act de- 
signed to protect full employment defeated the objectives of efficiency 
and reduction of costs.'*¢ 

In addition to these emergency measures,'*’ the 1933 legislation 
made permanent amendments to the Commerce Act.’** The existing 
provisions for formulation by the Commission of a national consolidation 
plan were repealed, and its powers with respect to consolidations and 
mergers were modified in other respects so as to make possible voluntary 
action in such directions on the carrier’s own initiative but subject to 
Commission approval.’*® Particularly important—and a step backward 
as experience has since shown—was the modification made in the rule 
of rate-making as originally established in the Transportation Act of 
1920. The fair-return-on-fair-value standard of that Act was eliminated, 
and in its place was substituted the requirement that the Commission in 
passing on rates shall consider the effect of such rates on the movement 
of traffic, in addition to considering the public need for adequate service 
and the carrier’s need for sufficient revenues.%° This requirement has 
sometimes led the Commission, in passing on rates, to usurp the function 
of management in estimating the effect of rate changes on volume of 


141a Tit. | Sec. 7(b). 

142 Tit. | Sec. 5. 

143 Tit. | Sec. 6. 

144 Tit. I Sec. 9. 

145 Tit. I Sec. 16. 

146 | ocklin, op. cit. supra note 32 at 263. 

147 Tit. | Sec. 17, provided that the measures in Title | of the Act were emer- 
gency provisions and were to remain in force for a year unless extended. After 
two extensions they terminated in 1936, when the office of the Coordinator ceased 
to exist. Joint Resolution 112 approved June 14, 1935, 49 Stat. 376. 

148 Tit. Il of the Act. 48 Stat. 217-221. 

149 Tit. I1, Sec. 202, amending Sec. 5 of the Interstate Commerce Act. 

150 Tit. II, Sec. 205, amending Sec. 15(a) of the Interstate Commerce Act. (2) 
“In the exercise of its power to prescribe just and reasonable rates the Commission 
shall give due consideration, among other factors, to the effect of rates on the move- 
ment of traffic; to the need, in the public interest, of adequate and efficient railwa 
transportation service at the lowest cost consistent with the furnishing of suc 
service; and to the need of revenues sufficient to enable the carriers, under honest, 
economical, and efficient management, to provide such service.” 
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business.45 The 1933 Act also repealed the Recapture Clause which 
had proved ‘‘cumbersome, wasteful and largely ineffective.’’!*? 

Inter-carrier competition was also dealt with, and in this respect 
the 1933 Act made its most lasting and significant contribution. The 
Coordinator was directed to investigate means of improving the con- 
ditions of transportation in all its forms and to submit recommendations 
for corrective legislation.‘** The Coordinator advised Congress that the 
development of destructive competition and general instability through- 
out the transportation system resulted primarily from the failure of 
the Federal Government to subject all major forms of transportation 
to similar standards of public control. At this time, motor? and 
air carriers }** were subject to a certain amount of state but to almost 
no federal regulatory control.'5* Some degree of federal regulation of 
water transportation existed from an early date, but the legislative 
scheme called for administration of the various shipping acts by two 
unrelated governmental agencies, the Interstate Commerce Commission 
and the Maritime Commission, each having different degrees of control 
over different types of carriers. Under this scheme many commercial 
water carriers were completely unregulated, and important types of 
controls applicable to the railroads were entirely lacking.’®* 








151 |t is appropriate to add that Sec. 15(a) was further amended in 1940 b 

gualif ing this factor of the effect of rates on the movement of traffic with the words 

by the carrier or carriers for which the rates are a, so as to prevent the 
Commission from prescribing railroad rates aon ed protect the traffic of another 
type of carrier. 54 Stat. 912 (1940), 49 U. 15(a) (1946). In Seatrain 
Lines, Inc. v. Akron, C. & Y. Ry. Co., 243 ° - on 109, 214 (1940), the Interstate 
Commerce Commission said the meaning of the inserted words “. . . seems to be that 
no carrier should be required to maintain rates which would be unreasonable, judged 
by other standards, for the purpose of protecting the traffic of a competitor.’ 

152 Tit. Il, Sec. 206(a), ey Bec. 15(a) of the Interstate Commerce Act, 
1931 Annual Report LG C. - 

158 Tit. I, Sec. 4(3). 

154 House Document 394, 74 Cong. 2nd Sess., p. 4. 

155 [n 1932 all states except Delaware regulated the oy ma of passengers 
and 39 states had laws regulating the transportation of pr motor vehicle. 
Coordination of Motor Transportation, 182 I. C. C. 263, Fr "V0 These laws 
varied widely as to their content and degree of control. 

156 At least 23 states asserted control over intrastate commerce by air under 
constitutional or statutory provisions relating to the regulation of common carriers 
or public utilities. This regulation chiefly involves the granting of certificates of 
public | convenience and necessity. (Locklin, op. cit. supra, note 32 at 821). 

57 The Air Commerce Act of 1926 (44 tat. 568 provided for federal safety 
raieinnt in connection with the registration and rating of aircraft; examination and 
rating of airmen, navigation facilities and aviation schools; rating of airlines, and 
establishment of minimum safety standards and traffic rules. The Railway Labor 
Act of 1926 (44 Stat. 577) was made acre to 0 ems of commercial airlines. 
49 Stat. 1189 (1936), 45 U. S. C. Sec. | Air Mail Act of 1934 (48 
Stat. 933, as amended) gave the Konday aaa power to prescribe schedules 
and stops for mail planes, as well as an indirect influence over the establishment 
of routes through his power to award contracts,and that Act also gave the Interstate 
Commerce Commission certain powers and duties in the determination of reasonable 
rates of compensation for mail-carrying airlines. 

158 The Commerce Act of 1887 gave the Interstate Commerce Commission juris- 
diction over carriers engaged in a partly by land and partly by water. 
The Shipping Act of 1916 (39 Stat. 728) created the United States Shipping Board 


and gave it jurisdiction over common carriers by water operating in interstate and 
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In the light of this situation, and of the Coordinator’s recommenda- 
tions, legislation was enacted, beginning in 1935, which extended major 
portions of the existing national regulatory scheme for railroads over 
commercial highway, air and water carriers. By the enactment of the 
Motor Carrier Act of 19351°® what had formerly been the Interstate 
Commerce Act was made Part I of the Act and the Motor Carrier Act 
became Part II. In 1940, Part III was added, and domestic water 
transportation was thereby also subjected to regulation.1°° The present 
pattern of the Commerce Act was completed in 1942 by the addition 
of Part IV relating to freight forwarders.‘*1 The authority to adminis- 
ter these new Parts, as well as Part I, of the Act was vested by Congress 
in the Interstate Commerce Commission. Inconsistently, however, air 
transportation was singled out for specialized promotional and regula- 
tory treatment by the Civil Aeronautics Act of 1938,1*? which placed 
the airlines under a separate government agency. 

The controls to which motor and water carriers were subjected call 
for an analysis, which must be all too brief, of the main provisions of 
the 1935 and 1940 legislation. The regulation of these forms of trans- 
portation was made especially complex by the nature of the service 
they perform. Although practically all railroads are common carriers, 
to which a uniform system of regulation can be applied, only perhaps 
20% of motor carriers can be described as common, the balance being 
private carriers, engaged in transporting their own goods, and contract 
carriers serving a limited class of shippers under special agreement. 
The application of regulation was made to depend directly on carrier 
status. Only a limited degree of regulation was provided for contract 
carriers; and no provisions for the regulation of private carriers by 
highway or by water were included in Parts II and III of the Commerce 
Act, except with respect to highway safety and hours of service.’® 
In addition to the exclusion of private carriers, there were numerous 
exemptions through which much interstate transportation and many 
interstate carriers have escaped regulation.1** So far as motor carriers 
are concerned, the most important exemption, in addition to private 
carriers, is that found in Section 203(b) (6), under which any vehicle 
used in carrying livestock, fish, or agricultural (and now also horticul- 
tural) commodities—a considerable proportion of the Nation’s trans- 
portation—is wholly exempt from the Commission’s supervision and 
control, except, as in the case of private carriers, in matters relating 





foreign commerce, but not over inland commerce other than on the Great Lakes. 
(However, domestic water transportation was later subjected to regulation by the 
I. C. C. 54 Stat. 929 (1940), 49 U. S. C. Sec. 901 et seq. (1946)). Its jurisdiction was 
transferred to the Maritime Commission by the Merchant Marine Act of 1936 (49 
Stat. 1985) and its powers were broadened by the Intercoastal Shipping Act of 1933 
(47 Stat. 1425) and 1938 (52 Stat. 953). 

159 49 Stat. 543 (1935), 49 U. S. C. Sec. 301 et seq. (1946). 

160 54 Stat. 929 (1940), 49 U. S. C. Sec. 901 et seq. (1946). 

161 56 Stat. 284 (1942), 49 U. S. C. Sec. 1001 et seq. (1946). 

162 52 Stat. 973 (1938), 49 U. S. C. Sec. 401 et seq. (1946). 

163 Commerce Act, Sec. 204 (3). 

164 Sec. 203, 204; Sec. 303. 
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to safety. Exemptions for water carriers are substantially more exten- 
sive. In fact, the Interstate Commerce Commission has estimated that 
only about 10 percent of the total water tonnage is subject to the Act,?® 
largely because of the exemptions provided in Section 303 for the 
transportation of commodities in bulk. This class of traffic constitutes 
over 90 percent of the business of the inland water carriers.'® 

The first and perhaps most important step taken in subjecting 
motor and water for-hire carriers to regulatory control was to provide 
for their protection against the wasteful and destructive effects of an 
oversupply of transportation by restricting the field to existing carriers 
and routes and to those additional carriers whose service could meet the 
standard of public convenience and necessity prescribed by Congress.1® 

The pattern of regulation presently applicable to common carriers 
by highway and water, to the extent that they are regulated at all, 
follows with significant exceptions the broad outlines of the pattern 
which had been developed for railroad regulation. The fundamental 
prohibitions against unjust discrimination and undue preference have 
been extended to apply to these agencies, and it is required that all rates 
and charges shall be just and reasonable.** As in the case of the 
railroads, the regulated motor and water common carriers are uniformly 
required to file with the Commission, and strictly observe, tariffs showing 
rates, fares and charges for the services being offered.1®® Parts II and 
III each contain a rule of rate-making not unlike that found in Section 
15(a) of Part I,1” and the Commission is given the power to prescribe 
maximum and minimum rates, and to suspend proposed changes in 
rates.‘ Both water carriers and motor carriers are made subject to 
Sections 5 and 5(a) of Part I of the Act relating to pooling, consolida- 
tions,!"? and certain types of carrier agreements.!*? Beyond this point 
legislative similarity and equality cease, and the first three parts of the 
Interstate Commerce Act are best compared by their differences. 

Under the provisions of the Act it is the duty of both railroads and 
water carriers to establish through routes and joint rates not only for 





165 Locklin, op. cit. supra note 32 at 774, n. 25. 

166 Fed. Coordinator of Transportation, ee of Transportation Agen- 
cies,” 73d Cong. 2d Sess., Senate Doc. No. 152 (1934), p. 7. 

167 Under Parts II and III of the Interstate Commerce Act an applicant for 
common carrier authority must satisfy the Commission that he is “fit, willing, and 
able properly to perform the service proposed” and that such service “is or will be 
required by the present or future public convenience and necessity.” Sec. 207; 
Sec. 309(c). An applicant for contract carrier authority, however, must demonstrate 
his fitness, willingness and ability and show that such operations “will be consistent 


with the public interest and the national transportation policy.” Sec. 209(b); 
Sec. 309(g). 


168 Sec, ne Sec. 305. 
169 Sec. 217; 306. 

170 Sec. 216(i); Sec. 307(f). 

171 Sec. 216(e) A Sec. 307(b) (g). 

172 Sec. 5(1) (13). ' t 

178 Sec. 5a(1)(A). The Commission is also authorized to prescribe uniform 


systems of accounts and to require reports of both water and motor carriers. Sec. 
220; Sec. 313. 
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themselves but with each other.'™* Motor carriers of property, however, 
have no duty to establish through routes and joint rates with other motor 
carriers or with carriers of different types.‘ Another point of differ- 
ence is that the Commission has not been empowered to prevent the 
abandonment of any motor or water operation.‘*® Whereas both the 
railroads and the larger motor carriers are subject to regulation with 
respect to the issuance of securities,’ the Act does not subject water 
carriers to any financial regulation. Similarly, the long-and-short haul 
clause is not made applicable to motor carriers ’*® and neither motor 
nor water carriers are restricted by a commodities clause.'7® Whereas 
Part I empowers the Commission to remove discriminations against inter- 
state commerce by adjusting the level of intrastate rail rates,’*° Parts 
II and III specifically prohibit Federal interference with intrastate 
water or highway rates for any purpose.!*! 

Bringing motor and water carriers into a comprehensive plan of 
transport regulation not only extended the settled standards of shipper- 
carrier relationship into new fields; it also posed unprecedented prob- 
lems of inter-carrier competitive relationships, requiring substantial 
alterations in existing concepts of public control. The scheme of regu- 
lation under which these new agencies were brought was one which in 
theory at least leaves to private management responsibility for the 
progress, efficiency and vigor necessary to insure the individual carrier 
a satisfactory return. It reserves to the government final authority 
as to who shall engage in for-hire transportation, and in what areas they 
shall operate; it also reserves authority as to the extent of the service 
to be rendered, and the price at which the service shall be offered to the 
public. A fear which found expression in all quarters was that the 
Commission might use its plenary authority over the rates of all carriers 
to divide traffic among the various forms of transportation as it saw 
fit and thus nullify certain inherent advantages possessed by each of 
them.'®? 

Congress was urged to make its objectives clear, and this it en- 
deavored to do in 1940 by enacting a declaration of the National 





174 Sec. 1(4); Sec. 305(b). (Common carriers by water may establish through 
routes with common carriers by motor vehicle). 

175 Sec. 216(c). (Common carriers of property by motor vehicle may establish 
through routes with other such carriers or with railroad, express or water carriers. 
Common carriers of passengers by motor vehicle must establish through routes and 
rates with each other (Sec. 216(a)) and may establish through routes and rates with 
carriers by rail or water. (Sec. 216(c)). 

176 But cf. Sec. 1 (18) which prohibits abandonment by rail carriers unless a 
certificate of convenience and necessity is first obtained from the Commission. 

177 Sec. 20a. of the Act gives the Commission jurisdiction over the issuance of 
securities by railroads. Sec. 214 extends those provisions to security issues of common 
and contract motor carriers exceeding specified amounts. 

178 Sec. 4(1). The long-and-short-haul clause is expressly limited to Parts I 


d Ill. 
179 Sec. 1 (8). 
180 Sec. 13 (4). 
181 Sec. 216 (e); Sec. 303 (k). 
182 For a brief discussion of the legislative background of the 1940 Act see 
Black, J. dissenting in: I. C. C. v. Inland Waterways Corp., 319 U. S. 671, 692 
et seq. (1943). 49 PUR NS 499. 
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Transportation Policy in a concise statement preceding the Interstate 
Commerce Act.1*% The mandate of Congress was, among other things, 
that the Act should be administered so as to recognize and preserve the 
inherent advantages of each mode of transportation within a framework 
of fair and impartial regulation and to foster sound economic conditions 
in transportation. It is important to note, however, that no provision was 
made at this time, or has yet been made, for any coordination between 
the regulation of air transportation on the one hand and the unified 
control program devised for rail, highway, pipe line and water agencies 
on the other. 


IV. 


A fourth period in the evolution of transportation regulation may 
be said to have begun in 1940. Although an integrated policy for foster- 
ing and strengthening transportation in the national interest might 
have been expected to result from the legislation of the ’thirties and 
from the declaration of Congressional policy contained in the Transporta- 
tion Act of 1940, that goal has hardly been achieved. In part, the 
failure of that legislation is attributable to the special conditions brought 
about by the Second World War, which put an unprecedented strain 
upon transportation facilities, particularly the railroads. In part, it is 
attributable to the effects of post-war inflation, which caused labor and 
material costs to soar with extraordinary rapidity. Chiefly, however, 
the failure is the consequence of the weaknesses in the regulatory 
legislation itself and of the unequal and inconsistent regulatory and 
promotional policies pursued by government agencies and departments— 
the dangers of which were brought into sharp focus by the stresses of 
the war and post-war periods. 

Probably the outstanding instance of failure of the regulatory 
system to meet the special exigencies of this period is to be found in 
the Commission’s refusal to permit the rail carriers to earn enough 
even to keep pace with their spiraling cost increases following the War, 
and far from enough to make promptly possible the repairs and re- 
placements so vitally needed as a result of wartime strains—to say 
nothing of earning a fair return on investment. Outmoded procedures 
for hearing and deciding rate increase cases were adhered to by the 
Commission despite their obvious inadequacy for meeting the special cir- 
cumstances. Protracted hearings; delaying issuance of orders until 
fully detailed and comprehensive reports could be prepared; emphasis 
on the effect of rate increases on the movement of traffic and reliance 
on Commission estimates as to such effects rather than on the better- 
informed judgment of management—these features of the Commission’s 
approach to the rail carriers’ post-war pleas for increased revenues so 
delayed and diminished the relief granted that the railroads, instead of 
being able to regain promptly a reasonable measure of economic strength, 
were kept in a precarious condition of impaired credit at a time when 





188 54 Stat. 899 (1940) 49 U. S. C. preceding Secs. 1, 301, 901, 1001 (1946). 
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sound credit was urgently needed for rehabilitation financing.4** Even 
today, a substantial part of the increased revenues which the Commis- 
sion has finally permitted are dependent upon rate increases that have 
not been allowed to become integrated into the rate structure but are 
purely temporary in nature, and are, therefore, of little value as a 
basis for long-range improvement of facilities and services. No other 
industry, not even other regulated industries, is required to face such 
conditions. 

While the weight of regulation was thus oppressing the railroads’ 
efforts to rehabilitate themselves, their competitors, upon whom regula- 
tion weighed much less heavily, were able to seize an opportunity to 
move forward substantially in the competitive race. Both motor 
carriers and air carriers achieved material gains following the War 
in the percentage of the nation’s transportation business which they 
handled.1*5 In part this was the result of certain inherent advantages 
in their transportation service which had become more evident in this 
period ; and, to the extent that this was the case, it accorded with what 
our National Transportation Policy does and should allow. But in 
large measure these forward strides by motor and air carriers were 
facilitated by inequalities of regulation and by governmental promotion. 
Thus, while earnings needed for rehabilitation were being denied the 
railroads, the government continued its subsidies to air and motor trans- 
portation (e.g., by furnishing highway, airport, and air navigation 
facilities without charge or at charges less than cost). At the same 
time, the large areas of exemption from rate regulation in these trans- 
portation fields, together with the relatively liberal policies of the 
regulatory authorities in admitting new carriers into those fields where 
regulation applied,!8* were assisting the motor and air carriers sub- 
stantially to increase their proportion of the transportation business. 





184 [t has been estimated that delays in granting the rate increases ultimately 
allowed by the Commission have alone deprived the Class | railroads of well over 
$1,000,000,000. in revenues during the years 1946 to 1952, to say nothing of even 
greater losses of revenue resulting from failure to grant the full increases requested 
by the railroads. The consequent impairment of railroad credit is emphasized by 
the fact that return on net investment which averaged only 2.75 percent in 1946 had 
recovered to only 3.76 percent in 1951. 

185 |n 1936 commercial highway carriers handled 8.4 percent of the amount of 
ton-miles of freight handled by the railroads. By 1941 this percentage increased to 
11.9 percent, and then dropped to a low of 6.6 percent during 1943 and 1944. The 
1941 peak was regained in 1947, and by 1949 the motor carriers were handling 17 
percent of the amount of rail freight ton-miles. In 1939 domestic scheduled airlines 
passenger-miles amounted to 9.1 percent of the passenger-miles handled in rail sleep- 
ing car and parlor car service. By 1941 this percentage increased to 15.1 percent, 
and then dropped to a low of 6.6 percent in 1943. The 1941 _ was surpassed in 
1946, and by 1949 the airlines were handling approximately 70 percent of the rail 
passenger-miles. 

186 Recently the Interstate Commerce Commission has become more restrictive 
in authorizing new or extended motor carrier cnecions, and is giving increased 
recognition to the adequacy of railroad service, as indicated b e moet decisions in 
Pacific Intermountain Exp. Co—Control and ‘Purchase, 57 C. 341, 467 (1950- 
1951); Kenosha Auto Transport Corp.—Extension, Gadsden, ‘Ala. 52 M. C. C. 123 
eat Long Trans. Co—Purchase—Spreen Bros. M. Exp., Inc., 58 M. C. C. 561 
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In addition, as a result of the Commission’s policy of permitting motor 
carriers to acquire certificates authorizing them to serve a few shippers 
for the movement of a limited number of named commodities, those car- 
riers were enabled to select the lucrative, high-grade traffic, while the rail- 
roads, unable to be thus selective, became relegated to the position of 
stand-by carriers obliged to handle the remaining, and often less 
remunerative, traffic. This discriminatory policy of tailoring certifi- 
cates to the need of a few shippers, together with the Commission’s 
laxness in policing the motor carriers’ activities generally, was wholly 
at variance with the public utility concept and the National Transpor- 
tation Policy.1%** All this occurred while rigid and comprehensive 
regulation was limiting railroad earnings and at the same time making 
impossible effective control of their spiraling eosts. The railroads are 
still, and will continue to be, the backbone of the national transportation 
system, and that system cannot be healthy unless the railroads are 
healthy. Inequality and inconsistency in governmental regulatory and 
promotional policies operated in this period to defeat rather than to 
advance the National Transportation Policy’s requirement that the 
inherent advantage of each form of transportation shall be preserved. 

The fourth period of which I have been speaking has also witnessed 
repeated efforts by government agencies and departments to impose con- 
trols over transportation beyond the scope and intent of Congressional 
enactments. Although some of these activities were of the kind that 
might be expected from the overly-bureaucratized government of the 
time, these efforts also reflected, to a considerable and dangerous extent, 
an undercurrent in government opinion favorable to the socialization of 
transport and a political philosophy wholly at variance with the basic 
principles of our form of government. I do not refer at this point to 
the Interstate Commerce Commission. But the actions of the Justice 
Department, the Commerce Department, and the Post Office Depart- 
ment, as then constituted, and such agencies as the Office of Price Ad- 
ministration and Office of Price Stabilization, were in many respects 
of such nature that, if not checked, they would inevitably have led to the 
socialization of the railroads, down whose path other forms of trans- 
portation would almost certainly have soon followed. For example, 
vigorous opposition to rate increases vitally needed for continued rail- 
road solvency was repeatedly pressed by the O. P. A.'®7 and in one freight 
rate case by as many as seven federal departments and agencies.1%® 
Similarly, the Post Office Department strenuously resisted increases in 





186a Within a comparatively recent period, the Commission has shown signs 
that it is becoming aware of the destructive effect of the selectivity factor upon the 
maintenance of a sound transportation system. However, this recent change in the 
Commission’s policy cannot easily erase the detrimental effects of its former laxness. 
187 E.g. Increased Railway Rane, Fares, and Charges, 248 I. C. C. 545 (1942) 


reopened at request of Price Administrator and Secretary of Agriculture with the 
result that increases previously allowed were suspended, 255 I. C. C. 357 (1943); 
Increased Freight Rates, 1947, 269 I. C. C. 33 (1947). 

188 [Increased Freight Rates, 1951, 280 I. C. C. 179; 281 I. C. C. 557. 
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mail pay rates, despite the fact that their non-compensatory character 
was obvious.15® 

Illustrative of the activities of the Department of Justice were the 
so-called Lincoln 1 and Georgia '*! cases, in which that Department— 
directly in the one case and indirectly in the other—attacked the rail- 
roads’ long-established rate conference method of determining rates. 
Under the guise of antitrust law enforcement, the Department in those 
eases took a position which was nothing short of a bold encroachment 
upon the Interstate Commerce Commission’s administration of the regu- 
latory powers vested in it by Congress. The objective of the Department 
of Justice planners clearly was to bring about a reduction of rail rates 
below reasonable levels fixed by the Commission, through enforced 
restoration of the type of competitive rate-cutting which had proved so 
harmful in earlier years. 

The serious threat to the stability of the railroad industry which 
was posed by this last-mentioned effort of the Department of Justice to 
legislate beyond Congressional enactment was fortunately met in part 
by the intervention of Congress. The danger was recognized not only 
by the carriers but by the carriers’ customers—on whose behalf the 
Department of Justice purported to be acting—and also by the Inter- 
state Commerce Commission and numerous state commissions ; and, as the 
result of representations made to Congress by these and other groups, 
the Commerce Act was amended in 1948 by the addition of Section 
5(a),/®? authorizing approval by the Commission of certain types of 
carrier agreements providing among other things for the rate-conference 
type of procedures which the Department was attacking, and exempting 
from the antitrust laws action taken in accordance with such Commission- 
approved agreements. Practically the only opposition to this amend- 
ment came from the Department of Justice.'** 

A prime example of governmental indifference to continuance of 
private enterprise in transportation, in this period, is to be found in 
the so-called ‘‘ Reparations Cases’’ }®* in which the Department of Justice 
sought to recover from the railroads a large portion of the freight bill 
paid by the government for the transportation of war materials. Al- 
though the amount of reparations which the Department sought to exact 
from the railroads in those cases was in the neighborhood of $2 billion, 


‘ oc a ies Mail Pay, 269 I. C. C. 357 (1947); 279 I. C. C. 633 (1950); 283 

190 United States v. Association of American Railroads, 4 FRD 510 (D. Ct. Neb. 
1945). Suit was dismissed without prejudice on December 2, 1952, on motion of 
railroads and Government. _ 

191 Georgia v. "ata R. R., 324 U. S. 439 (1945); 59 PUR NS 132; suit 
dismissed 340 U. S. 889 (1950). 

192 62 Stat. 472 (1948), 49 U. S. C. Sec. 5 b. (Supp. 1951). 

193 Senate Report No. 44, Mar. 3, 1947; 1948 U. S. Code Cong. rte 1844, 1845. 

194 One of these cases (R. F. C. v. Alabama G. S. R. Co., 2 61.C.C 637) has 
been decided in favor of the railroads. A Proposed Report has been issued in the 
remaining cases, recommending dismissal of the complaints. War Materials Repara- 
tion Cases, No. 29572 et al. 
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according to the Department’s own estimates,’®* and although the re- 
covery of such a sum would destroy the solvency of the entire industry 
and make its socialization practically inevitable, the Department quite 
evidently was not concerned with this expectable outcome of its efforts. 
Some light on the baselessness of the Department’s complaints in these 
cases is provided by the recent report of the Interstate Commerce Com- 
mission Examiners hearing the cases which has recommended their com- 
plete dismissal.1* 


¥- 


Up to this point, the development of transportation regulation has 
been considered primarily with reference to the Commerce Act and its 
various amendments. This emphasis should not cause us to lose sight 
of two facts: first, that, although most agencies of transportation are 
regulated by that Act, other legislation not a part thereof also regulates 
them ; and, second, that there are other agencies of transportation which 
do not come within the ambit of the Commerce Act and which are regu- 
lated by other statutes and by bodies other than the I. C. C. 

Examples of additional legislation applicable to some of the forms 
of transportation already discussed are to be found, in the federal field, 
in such statutes as the Boiler Inspection 1®7 and Safety Appliance Acts,'% 
the Panama Canal Act,’® the Accident Reports Act, the Hours of 
Service Act,?°! the Federal Employers Liability Act,?°? the Railway 
Labor Act,?% the Retirement ?°* and Unemployment Insurance Acts,? 
and the Transportation of Explosives Act.2°* But by far the most im- 
portant governmental regulation of the forms of transportation so far 
considered other than that imposed by the Commerce Act is that of state 
regulatory bodies. As has already been indicated, state regulation of 
transportation has a long history in our country, going back almost to 
its beginnings, and that regulation did not cease with the passage of the 
Interstate Commerce Act, despite the fact that regulation of interstate 
transportation was by that Act placed largely under the jurisdiction of 
the Interstate Commerce Commission. Many matters relating to intra- 
state movement, or to the conduct of business within the state, have con- 





195 Testimony of Mr. David Matthews, Special Asst. Atty. Gen., April 6, 1947, 
before the Subcommittee of the Committee on Appropriations, House of Represen- 
tatives, 80th Congress, on the Second Deficiency Appropriation Bill for 1947. 

196 See note A supra. 

197 36 Stat. 9 3 9D), as amended, 45 i. S. C. Sec. 22 et seq. (1946). 

198 27 Stat. 531 (1893), 45 U.S. C. Sec. 1, (1 ee 

199 37 Stat. 560 (1912), 48 U. S. C. Secs. 1301 q. (1946). 

200 31 Stat. 1446 (1901), as amended, 45 U. S. C See, 38 et seq. (1946). 

201 34 Stat. 1415 (1907), as amended, 45 U.S. C. Sec. 61 et seq. (1946). ’ 

202 35 Stat. 65 (1908), as amended, 45 U. S.C. Secs. 51 et seq. (1946). The First 
Employers’ Liability Act, 34 Stat. 232 (1906) was held unconstitutional, The Em- 
ployers’ at Cases, 207 U. S. 463 (1908). 

203 44 Stat. 577 (1926), as amended, 45 U.S. C. Sec. 151 et seq. (1946). 


204 49 Stat. 967 (1935), as amended, 45 U. S. C. Secs. 215 et seq. (1946). The First 
Retirement Act, 48 Stat. 1283 (1934) was held unconstitutional, R. R. Retirement 
Bd. v. Alton R. R., 295 U. S. 330 (1935). 

205 52 Stat. 1094 (1938), as amended, 45 U. S. C. Sec. 351 et seq. (1946). 

(s 206 site 554 (1908), as codified, 62 Stat. 738 (1948), 18 U. S. C. 831 et seq. 
upp. : 
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tinued to be regulated by state governments 7°’—e. g. intrastate rates, 
issuance of securities, contracts, accounts, service and facilities, investi- 
gation of accidents. This is true not only of railroad transportation. 
Prior to the Motor Carrier Act and the Civil Aeronautics Act, some state 
regulation of motor carriers and air transportation had developed, and 
has continued, especially with regard to safety but also in other re- 
spects.7°8 

The limitations of time do not permit further detail with respect 
to the development of state regulation. The important point is that 
state regulation has often operated in conflict with federal regulation, 
and has, from time to time, imposed burdens on the national transpor- 
tation system which have impeded fulfillment of the national transpor- 
tation policy. Some relief from inequitable state burdens with respect 
to rates and fares has been provided by Congress, (e. g. under Section 
13 of the Commerce Act), and by the Courts, (as in the Minnesota and 
Shreveport cases and the Wisconsin Passenger Fare case).2°° But detri- 
mental state action still takes place, especially with regard to discon- 
tinuance of unprofitable services and allocation of grade crossing elimi- 
nation costs.?!° 

Our review of the development of transportation regulation should 
not conclude without brief reference to those few forms of transporta- 
tion which are not governed by the Commerce Act. Of these, three de- 
serve special mention: the transportation of natural gas by pipe, which 
became subject to regulation by the Federal Power Commission in 
1938 ;?11 water carriers engaged in foreign commerce, and between points 
in the continental U. S. and Alaska and Hawaii, which are under the 
jurisdiction of the United States Maritime Commission ;*!2 and, most 
important, the airlines, which are under the Civil Aeronautics Board.?" 
Again, time does not permit a detailing of the regulatory functions of 
these bodies. 

However, a few words should be said about the Civil Aeronautics 
Act. Passed in 1938, the Act contemplated that the Civil Aeronautics 
Authority, later the Civil Aeronautics Board, should engage in promo- 


207 Del. Code, Tit. 26, Secs. 121-156 (1935); Ohio Gen. Code Ann. Secs. 487-613 
(Page 1946); Pa. Pub. Utility Law, Pa. Stat. Ann. Tit. 66, Sec. 1101 et seq. (1941). 

208 See notes 155 & 156, supra. 

209 Minnesota Rate Cases, 230 U. S. 352 (1913); Houston, E. & W. Texas Ry. 
Co. v. United States, 234 U. S. 342 (1914) (Shreveport Cases); Railroad Vale 
of Wisconsin v. Chicago, Burlington & Quincy Railroad Company, Za U.S. 50 
(1922). PUR 1922 C 200 

210 Despite the obvious fact, so well pointed out by Mr. Justice Brandeis in the 
Walters case (Nashville, C. & St. L. Ry. v. Walters, 294 U. S. 405, 421-424 (1934)), 
that grade crossing eliminations and protective devices are today primarily for the 
benefit of highway users, their costs are still in substantial part saddled on the rail- 
roads by many state Commissions. 

21152 Stat. 821 (1938), 15 U. S. C. Sec. 717 (1946). ; 

212 49 Stat. 1985 (1936) 46 U. S. C. Sec. 1111 (1946). (See Locklin op. cit. supra, 
note 32 at 773). 

213 A Civil Aeronautics Authority was created in 1938, (52 Stat. 973). Its func- 
tions were later consolidated with those of the Air Safety Board, and the Authority 
ane the Civil Aeronautics Board. 54 Stat. 1235 (1940), 49 U. S. C. 401 et seq. 
1946). 
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tional and developmental activities. Accordingly, in addition to pro- 
visions with respect to the adequacy and efficiency of service, with re- 
spect to rates and charges, discrimination, pooling and other practices, 
and with respect to consolidations, mergers and reports—which pro- 
visions are in many respects similar to the regulatory provisions of the 
Interstate Commerce Act—the Civil Aeronautics Act provides for the 
encouragement and development of air transportation, the regulation of 
air commerce in such manner as best to promote its development and 
safety, and the general development of civil aeronautics.24* Because 
of the Government’s interest in promoting air transportation, the air- 
lines have received from the Government substantial subsidies,”"* as, for 
example, in the air navigation ?'* and airport facilities?!" already re- 
ferred to, which are furnished at charges far below cost, and also in 
payments for handling United States mail which are presently made on 
whatever basis is necessary to yield a profit on their overall operations.?'§ 


VI. 


Turning from the development of transportation regulation to a 
brief consideration of its effectiveness, I believe it appropriate to em- 
phasize first the many accomplishments of the Interstate Commerce Act 
under which the greater part of transportation regulation has been and 
is carried on. Notwithstanding the tendentious thesis of an ill-informed 
young man that the Interstate Commerce Commission is suffering from 
a wasting disease and is the captive of the railroad industry,?!® I am sure 
that dispassionate and objective study of the history and development 
of regulation under the Commerce Act will convince intelligent persons 


214 52 Stat. 980 (1938), 49 U. S. C. Secs. 401-402 (1946). 

215“For the fiscal year 1951, the Civil Aeronautics Board has estimated that 
the subsidies to domestic airlines alone amounted to nearly 35 million dollars, or 
56 percent of the total mail payments received by those lines.” Budget Message of 
the fa ge Budget of the United States for fiscal year ending June 30, 1953, 

age 
7 or a and Owen, National Transportation Policy, 17-44 (1949). 

218 52 Stat. 998 (1938), 49 U. S. C. Sec. 486 (b): “In fixing and determining fair 
and reasonable rates of compensation under this section, the Board, considering the 
conditions peculiar to transportation by aircraft and to the particular air carrier or 
class of air carriers, may fix different rates for different air carriers or classes of air 
carriers, and different classes of service. In determining the rate in each case, the 
Board shall take into consideration, among other factors, the condition that such 
air a may hold and operate under certificates authorizing the carriage of mail 
only ae | necessary and adequate facilities and service for the transporta- 
tion hf mail; such standards ey ye the character and quality of service to be 
rendered by air carriers as may be prescribed by or pursuant to law; and the need 
of each such air carrier for compensation for the transportation of mail sufficient to 
insure the performance of such service, and, together with all other revenue of the 
air carrier, to enable such air carrier under honest, economical, and efficient manage- 
ment, to maintain and continue the development of air transportation to the extent 
and of the character and quality required for the commerce of the United States, 
the Postal Service, and the national defense.” 

219 Huntington, “The Marasmus of the I. C. C.: The Cameaiecian, the Railroads, 
and the Public Interest,” 61 Yale L. J. 467 (1952). For a ne to this article see 
Morgan, “A Critique of ‘The Marasmus of the I. C. C.,”’” 62 Yale L. J. 171 (1953). 
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that the provisions of that Act are remarkable in most respects for their 
fairness, and that their administration by the I. C. C. over the years has 
for the most part been excellent. 

The Act is the product of more than six decades of growth and of 
adaptation to public and private needs. Its early provisions, which were 
negative and restrictive, reflected a repressive attitude towards certain 
wide-spread evils and also a deep-rooted distrust of monopoly and of 
concerted action on the part of the railroads. Its subsequent develop- 
ment has been responsive not only to the emergence of specific evils but 
to new demands created by changing economic conditions, by the appear- 
ance of new forms of transportation, and by the industrial growth of 
our country. Its objectives are now stated in terms of general public 
interest in a coordinated transportation system, and standards of public 
responsibility and of competent, efficient management are prescribed. 

Most of the regulatory control and supervision to which the carriers 
have been subjected over the years has been beneficial to the public. The 
Act has brought about a large measure of stability in the rate structure 
and rate relationships, and has practically eliminated discrimination and 
rebating. The carriers themselves benefit in a number of ways from the 
regulatory provisions of the Commerce Act, for public and private inter- 
ests coincide in many respects. Not only are weak carriers protected 
from the strong, but the strong are protected from what might otherwise 
result in efforts to destroy one another.2”° Other provisions, such as 
those with respect to car service and car interchange, are clearly as bene- 
ficial to the railroads as they are to shippers and to the public in general. 
Exemption from the anti-trust laws for practices necessary to the effi- 
cient conduct of business have likewise proved beneficial to the carriers 
as well as to shippers. But for such provisions, the carriers would be 
deluged by law-suits based on common and statutory law not designed 
for application to industries which by legislative policy form integral 
parts of a national system. 

It is, moreover, an advantage to carriers that intricate and highly 
complicated matters relating to their specialized business should come 
before an expert body which has as thorough and complete knowledge 
thereof as has the I. C. C., and which at the same time has demonstrated 
its independence of political pressures. The established procedures of 
that body have also done much to insulate the carriers from improper 
interference by executive action. Moreover, the carrying out and en- 
forcement of the provisions of the Commerce Act before a body having 
such special expertise have made a material contribution to the develop- 
ment of administrative law, while the testing of Commission findings and 
decisions in the federal courts has, through judicial review, contributed 
much to the development of basic constitutional principles and doctrines 
—contributions which time does not permit me to review here. 

But these benefits which have resulted from the regulation of trans- 
portation should not close our eyes to the very definite weaknesses in that 


220 53 1. C. C. Ann. Rep. 24 (1939). 
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regulation as it exists today. Those weaknesses have been suggested in 
what has already been said, and they fall generally into two groups, 
both bearing particularly heavily on the railroads. 

The first is that of the outmoded restraints to which reference has 
been made—restraints designed to meet specific evils or economic condi- 
tions prevalent at the time of their enactment but which have now dis- 
appeared or are met by other safeguards. A primary example is the 
long-and-short haul clause. Competition with other forms of transpor- 
tation is today more than sufficient to prevent the abuses of discrimina- 
tion which that clause was designed to control. Its continued existence 
serves only as an effective barrier to the exercise of carrier initiative in 
meeting competition. The commodities clause is another restraint which 
has outlived its usefulness. A particularly important roadblock, and 
one which concerns all forms of transportation subject to the Commerce 
Act, is the requirement in the rule of rate-making, which has caused 
the Commission at times to assume the managerial function of determin- 
ing the effect of rates on traffic volume. Proper exercise of the initiative 
which is so vital to our private enterprise system requires that basic 
pricing policies, including evaluation of the effect of prices on business, 
remain a managerial function.2*4_ The rule of rate-making should be 
rewritten, so as to restore to carrier management its proper functions in 
all forms of transportation. To insure proper direction in the admin- 
istration of the regulatory scheme, in this and other respects, the 
principle of free enterprise should be explicitly written into the declara- 
tion of National Transportation Policy—in language that cannot be 
misinterpreted or distorted. 

Another type of restraint which represents a weakness in the 
regulatory pattern is that which grows out of the action of state bodies 
in response to local pressures and interests. Equalization of intrastate 
rates with Commission-approved interstate rates is often impeded, 
and carrier efforts to control costs by elimination of unprofitable services 
are frequently frustrated, by state commission acceptance of local 
demands, contrary to the broader national interest in a strong trans- 
portation system. In the absence of a realistic appreciation by state 
bodies of their responsibilities in this respect, or perhaps of a bolder 
exercise by the Interstate Commerce Commission of its powers under 
the Commerce Act, additional legislation to prevent state impairment 
of the strength of the national transportation system may be required. 

In the second group of weaknesses are to be counted the inequalities 
and inconsistencies of federal policies of regulation and promotion. The 
announced policy of Congress, to develop and preserve a national 
system of transportation capable of furnishing adequate and depend- 
able service according to the inherent capabilities of the several types 
of carriers, can be implemented, and its objectives realized, only if there 
is equality of treatment of the various types of carriers, and if regula- 





221 Criticism of the Commission for failure to permit anaes railroad manage- 
ment a freer hand has recently come also from airline o 
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tion does not weigh more heavily on some agencies than on others. 
But such equality does not exist. The large areas of exemption applicable 
to motor and water transportation, as contrasted with the railroads, are 
a primary example of this lack of equality—as is also the failure to 
integrate airline regulation with that applicable to other carriers. Sub- 
sidization of the railroads’ competitors in the motor and water fields,?2? 
as well as in the airways 22° is another outstanding example. A par- 
ticularly striking instance of inequality is to be found in the payroll tax 
rate of 614% which the railroads are obliged to pay under the Railroad 
Retirement <Act,?4 as contrasted with the rate of only 144% which 
other transportation agencies pay for a similar purpose.?75 

Continued inequality of this knd can lead to substantial impair- 
ment or destruction of important segments of the national transportation 
system—the railroads, particularly, whose role as an indispensable 
medium of mass transportation was again brought home by the events 
of the recent war period. It is only through the fulfillment of a policy 
of fair and equal regulation that each form of transportation can make 
its proper contribution to the national welfare. As stated in a study 
sponsored not long ago by the Brookings Institution, faulty organization 
of policy works against the achievements of national transportation 
objectives. ‘‘Government action in this field must be governed by a 
more coherent set of principles if we are to move in the direction of 
transportation efficiency and technological progress.’ ’??¢ 

The solution of many of these weaknesses lies with Congress, and 
others with the state commissions and with the Interstate Commerce Com- 
mission and, in some instances, with the federal courts which have not 
always adequately policed Commission decisions of dubious constitu- 
tionality.227 Assuming as we all do that the American public wants an 
efficient, privately owned transportation system, it is essential that the 
inequalities brought about by uneven regulation and subsidization be 
removed. The respective interests of the public and of private manage- 
ment must be recognized, but this is not best effectuated by unequal 
regulation or overregulation. As Commissioner Arpaia has recently 
said, ‘‘The role of government should be to regulate only enough to 


protect the national interests by keeping transportation sound and rates 
reasonable. ... ’’228 





222 “The clear consensus is that Federal aid to other carriers works an injustice 
on the railroads. The remedies suggested are numerous, but all ~— assessment 
of ‘user charges’ for the self-liquidation of Federal Funds invested in highway, water- 
way, airway, and gyvert facilities.” House Report No. 2735, 79th ngress, 2nd 
Session (1946), p. 

223 A recent a in the right direction is President Eisenhower’s Reorganization 
Plan No. 10, calling for a separation of airline subsidies from payments for the 
transportation of airmail. 

224 60 Stat. 724 (1946), 26 U. S. C. Sec. 1520 (1946). 

225 64 Stat. 524 (1950), 26 U. S. C. Sec. 1410 (Su eH 1972) 09 

226 Dearing & Owen, National Transportation Po 

227 E.g. Baltimore & Ohio R. R. v. United States, 73 un. Ch 0 (1953); 99 PUR 
NS 446; see Case Note 101 U. of Pa. L. Rev. 1228 (195 3). 

228 ‘Arp aia, “The Attitude of the Several Forms of Transportation Toward Regu- 
lation,” 20 1. C. C. Pract. J., 853, 859 (June, 1953). 
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The regulation of transportation in this country has been an 
evolutionary process. The steps taken in the expansion of governmental 
control have been gradual, and they have been taken to meet what 
were regarded as specific needs and abuses. The history of the common 
law and of many institutions (for example, the British Parliamentary 
system) shows that a continual and conscious adaptation to immediate 
objectives may, if conditions are favorable, lead to a self-consistent 
and harmonious system.??® To a considerable degree this has been true 
of much of the development of federal regulation of transportation. 
A scheme of regulation was developed whereby prompt and preventive 
action by government, through the Interstate Commerce Commission, 
superseded the limited procedures of redress afforded by the common law. 

However, the growing congestion of the conditions of industrial life 
was such that, by the end of World War I, it was clear that the regula- 
tory scheme, as developed theretofore, was inadequate to meet new needs 
which were pressing for recognition. In transportation, as in many 
areas of human activities, it was apparent that what was needed was 
not so much remedial action in the settlement of disputes as intelligently 
planned and coordinated policy combined with flexible discretion in the 
public interest to prevent future harm. Indeed, as Dean Pound has 
so often pointed out, our jurisprudence in this country has turned 
increasingly in the direction of the recognition of social interests. 

Congressional legislation in 1920, and in the 1930’s amending the 
Commerce Act, took account of social interests in enlarging the regula- 
tory scheme which had existed theretofore. With the infusion, however, 
of a greater degree of policy-planning into the regulatory scheme, 
general principles came to play a more prominent role than the trial-and- 
error techniques of the preceding period, and the emphasis on those 
principles has tended to impair the proper functioning of the administra- 
tive process as the principal means of constructive regulation. 

General principles are usually effective within certain limits only 
and are ineffective beyond them. This is particularly so when such 
principles are based upon theoretical assumptions (such as the panacea 
of enforced competition) rather than upon the realities of experience, 
and when they are regarded as universal in application although em- 
bodying only half-truths. When a project of wide scope, such as the 
regulation of transportation, comes to be controlled by general principles 
which are carried beyond their proper limits, those principles are to 
that extent at least no longer applicable. That some regulation, based 
on soundly formulated policy, is required is clear. The common law 
operates by redress or punishment and does not supervise action; it 
seeks merely to clear the way for effort. The common law, as Dean 
Pound has said, ‘‘leaves individuals free to act, but imposes pains on 
those who do not act in accordance with the rules prescribed. .. . But 
it is not quick enough, or automatic enough, to meet the requirements 
of a complex social organization.’"°° Regulation by government 


229 Cf. A. L. Lowell; What a University President has Learned, 146-147 (1938). 
230 Roscoe Pound, /nberent and Acquired Difficulties in the Administration of 
Punitive Justice, 4 Proc. Amer. Pol. Sci. Assn. 222, 233 (1907). 
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‘*permits the rules for the prevention of socially hurtful conduct to be 
flexible rules, based on discretion, and thus makes possible the introduc- 
tion of order in fields not advantageously admitting the application of 
rules of a rigid and permanent character.’’*? 

The public interest in the prevention of socially hurtful conduct 
through flexible and discretionary rules does not require super-manage- 
ment on the part of the regulatory body or promotional activities 
whereby the interests of one industry are advanced at the expense of 
another. Much that has happened in governmental action with respect 
to transportation in the last thirty years has reflected a concept of 
regulation which includes both super-management and promotional 
activities. The projection and entrenchment of such a view could easily 
lead to conditions favorable to the socialization of the entire transporta- 
tion industry and a complete abandonment of the middle way of regula- 
tion which lies between laissez-faire and government ownership. Pro- 
vided that abstract considerations of principle alone do not become 
controlling, private rights and the interests of the community as a whole 
ean be properly safeguarded by sensible and realistic regulation of 
transportation. 





i ." John Dickinson, Administrative Justice and the Supremacy of Law (1927) 
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DUTIES, AUTHORITY AND RESPONSIBILITITY OF THE SECRETARY OF THE 
INTERSTATE COMMERCE COMMISSION 


The Secretary of the Commission is an officer of the Interstate 
Commerce Commission, appointed under authority of Section 18 (1) 
of the Interstate Commerce Act. He serves as the official through whom 
the Commission as a whole, its divisions, individual Commissioners, and 
boards of employees, referred to in Sections 17, 205 (h), 316 (a) and 
417 (a) of the Act make their quasi-judicial and quasi-legislative 
pronouncements. He is custodian of the seal of the Commission. To the 
extent provided by law and otherwise provided by the Commission, he 
is custodian of the records of the Commission, and as such is responsible 
for that portion of the Commission’s activities relating to the main- 
tenance, use and disposition of all records of the Commission. He is 
responsible for the orderly processing pursuant to the rules of practice 
of formal quasi-judicial and quasi-legislative matters before the Com- 
mission and for the service of process on parties to formal proceedings 
before the Commission as required by law. He is responsible for a 
comprehensive information or public relations program relating to the 
Commission’s quasi-judicial and quasi-legislative work, encompassing 
three major areas: Congressional liaison and relations with other 
government agencies; industrial transport liaison; and liaison with the 
general public. In addition, he is responsible for the performance of 
a variety of special duties assigned to him from time to time by the 
Commission as occasions arise. 

The objective of the position is the promulgation of the Commis- 
sion’s quasi-judicial and quasi-legislative policies, orders, rules, and 
regulations ; the proper and adequate documentation of the organization, 
functions, policies, decisions, procedures and essential transactions of the 
quasi-judicial and quasi-legislative acts of the Commission so as to 
ensure the ready accessibility of such information to all persons having 
a proper interest therein and to facilitate the carrying on of the Com- 
mission’s work; the protection of the rights of those directly affected 
by the Commission’s quasi-judicial and quasi-legislative actions; and the 
fostering of a better understanding of the Commission’s functions and 
activities by all parties or persons engaged in or concerned with trans- 
portation in interstate commerce. 

The Secretary serves as a member and secretary of the Board of 
Reference consisting of the heads of the Bureaus of Law, Inquiry, Traffic, 
Accounts, Cost Finding and Valuation, Motor Carriers, Formal Cases, 
Informal Cases, and the Secretary. The duties of the Board are advisory 
only and include: (a) The presentation to the Commission, for its con- 
sideration, of proposed rulings for the guidance of carriers and shippers 
upon questions arising in connection with the activities of the Bureau of 
Informal Cases; and (b) The furnishing of information, opinions, or 
recommendations concerning any other official matter that may be re- 
ferred to it by the Commission, the Chairman of the Commission, any 
Commissioner, or the Commission’s Managing Director. He serves as a 
member of the Committee which considers and makes recommendations to 
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the Commission on applications for awards for life-saving on railroads, 
under the Medals of Honor Act. He also serves on such other committees 
as the Commission may direct. He directs the execution of a program to 
make available the resources of the I. C. C. to officials from foreign 
countries who have been selected by the Department of State or other 
Federal agencies to study, under the Point IV program and similar 
programs, problems involving the regulation of transportation in the 
United States. 





CARLOAD WAYBILL STATISTICS, 1952 


The Bureau of Transport Economies and Statistics of the Commis- 
sion has released its Statement No. 5347 (362 pages), One Percent 
Sample of Terminations in 1952, prepared from waybills terminated in 
1952, filed in response to the Commission’s order dated September 6, 
1946, requiring Class I railroads to file copies of all audited carload way- 
bills numbered ‘‘1’’ or with digits ending in ‘‘01.’’ 





EFFECTIVE DATE OF I. C. C. ORGANIZATION CHANGE POSTPONED 


On November 12 the Commission issued the following order post- 
poning the effective date of a portion of its order of October 1. (See 
October, 1953 Journal, pp. 49-52). 

It appearing, That by order of October 1, 1953, the order of June 
8, 1942, as amended, Organization of Divisions and Assignment of Work, 
Business, and Functions, was further amended to provide, among other 
things, to refer effective November 16, 1953, to the Motor Carrier Board, 
(1) applications for temporary authority for service by common or con- 
tract carriers by motor vehicle under Section 210a(a) and (2) applica- 
tions for transfer of certificates or permits of carriers by motor vehicle 
under Section 212(b) and designating Division Five as an appellate 
division to which applications or petitions for reconsideration or review 
of any order, action, or requirement of the Motor Carrier Board shall 
be assigned ; 

And it further appearing, That Division Five should be continued 
for a time as an appellate division for the consideration and disposition 
of applications for rehearing, reargument, or reconsideration of any 
decision, order, or requirement of an individual Commissioner made prior 
to November 16, 1953, in Section 210a(a) or Section 212(b) applications: 

It is ordered, That the said order of October 1, 1953, be, and it is 
hereby amended, by postponing the effective date of that part of the 
order which deletes the third and fourth paragraphs in the Section 
Rehearings and Further Proceedings from November 16, 1953, to 
March 1, 1954. 
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ESTABLISHING SCHEDULES OF FEES TO BE COLLECTED FOR LICENSING AND 
RELATED ACTIVITIES OF THE INTERSTATE COMMERCE COMMISSION 


The Managing Director of the Commission on November 13 ap- 
pointed a committee to prepare proposed schedules of fees to be col- 
lected by the Commission for its licensing and related activities as re- 
quired by the U. S. Bureau of the Budget Circular on the subject issued 
November 5, 1953. Appointed to the committee are: Secretary, chair- 
man, and Chief Examiner, Directors of Bureaus of Finance, Motor 
Carriers, and Traffic, members. A representative of the Office of the 
Managing Director and of the Budget and Fiscal Section have been as- 
signed as staff assistants to the committee. 

The committee must make its recommendations to the Managing 
Director for proposed schedules of fees by January 8, 1954, and the 
Commission must announce the proposed schedules on or before Febru- 
ary 1, 1954. Thereafter the Commission will enter upon rule making 
proceedings and affected parties will be given the opportunity to com- 
ment on the proposed schedules. 





SECTION 22 FILES—ARMY ZONE OFFICES 


Public files showing rates tendered the government under Section 
22 of the Interstate Commerce Act are now maintained at each of the 
Army’s four zone transportation offices, at Pittsburgh, Memphis, St. 
Louis and Salt Lake City. All inquiries relative to the files should now 
be addressed to the Zone Transportation Offices. Maintenance of the 
files in the zone offices will depend upon their utilization. (See Sep- 
tember 1953 Journal). 





WE APOLOGIZE ! 


We regret that the name of the author, Honorable Hugh W. Cross, 
Interstate Commerce Commissioner, was omitted in the publication of 
his speech ‘‘ Competitive Trends in Motor Transportation’’ in the Novem- 
ber issue of the Journal, pp. 109-117. 





FORMER VICE PRESIDENT OF ASSOCIATION OF AMERICAN RAILROADS DIES 


A. F. Cleveland, former Vice President in charge of the Traffic De- 
partment of the Association of American Railroads, passed away in his 
sleep in Baltimore on November 25, after a long illness. He was 79 years 
of age. He was elected Vice President of the Association in 1934 and 
retired in 1947 after nearly 50 years in railroad service. 





ROBERT A. LACEY DEAD 


Robert A. Lacey, aged 75, former Director of the Interstate Com- 
merce Commission’s Bureau of Valuation, died in Mobile, Alabama, on 
November 24. He retired from the Commission in 1945. 
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OHIO ATTORNEY NAMED TO MARITIME POST 


Attorney William E. Minshall, Jr., of Cleveland has been appointed 
to a $12,000-a-year job as general counsel for the Maritime Board and 
Maritime Administration. 

A member of the Cleveland law firm of Walter and Haverfield, Mr. 
Minshall will replace Francis Greene. 
















1954 ANNUAL MEETING TO BE HELD IN BOSTON 


The 24th Annual Meeting of the Association is to be held at the 
Hotel Sheraton Plaza, Boston, Massachusetts on May 19-20, 1954. De- 
tails of the program will appear in a later issue of the Journal. 

The Committee on Arrangements for the Boston Meeting is: James 
R. MacAnanny, Chairman, Boston & Maine Railroad, Boston, Massa- 
chusetts; H. D. Arnold, Cusich Building, Somerset, Massachusetts ; 
William H. Day, Boston Chamber of Commerce, 80 Federal Street, Bos- 
ton, Massachusetts; F. J. Gill, T. M., Oxford Paper Company, Portland, 
Maine; O. C. Peterson, New Hampshire Motor Rate Bureau, 795 Elm 
Street, Manchester, N. H. 






































LEE R. NOWELL APPOINTED ACTING DIRECTOR BUREAU OF WATER 
CARRIERS AND FREIGHT FORWARDERS 


Mr. Lee R. Nowell has been appointed Acting Director of the Bureau 
of Water Carriers and Freight Forwarders, succeeding Charles R. Seal 
upon his retirement. Mr. Nowell has been with the Commission since 
1936. 





CLARIFICATION, MODIFICATION AND PARTIAL REOPENING 
EX PARTE MC-43 
LEASE AND INTERCHANGE OF VEHICLES BY MOTOR CARRIERS 
The Commission, on December 7, issued the following statement: 


On November 30, 1953, the Commission entered three orders in Ex 
Parte No. MC-43, Lease and Interchange of Vehicles by Motor Carriers, 
which (1) modified the rule pertaining to the utilization by authorized 
carriers under leases or other arrangements, of equipment which had 
previously transported that group of commodities referred to generally 
as agricultural commodities whose transportation is partially exempt 
under the Interstate Commerce Act, and of equipment which is con- 
trolled and operated by farm cooperative associations, (2) further de- 
ferred the effective date of the two provisions of the rules prescribing 
the duration of leases of equipment and the manner in which compen- 
sation for leased equipment should be computed, and (3) reopened the 
proceeding for further hearing solely with respect to these two deferred 
provisions. In response to many inquiries, it seems advisable to further 
explain the intent and scope of the three orders. 
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With respect to equipment now partially exempt from regulation, 
the Commission, having in mind possible adverse effects the so-called 
30-day and division of revenue provisions of the leasing rules would 
have upon farmers and farm cooperatives and upon the orderly move- 
ment of agricultural commodities to market, and consonant with the 
public interest, has modified the rules to allow maximum freedom of 
movement of such equipment on return from market destinations by 
excepting such equipment from both the 30-day and the division of 
revenue provisions of the rules, subject only to certain safeguards de- 
signed to protect the public and regulated carriers against abuse of the 
exception. This modification also simplifies the previous exceptions to 
the 30-day provision by providing one rule having uniform application 
to all equipment now partially exempted from regulation under the 
agricultural exemptions prescribed in the act. This modification in favor 
of agricultural transporters is intended as a permanent exception to 
the 30-day provision. 

In addition, in view of the fact that the record in this proceeding 
is almost 5 years old, and in consideration of the extreme controversy 
engendered by the 30-day and compensation provisions, as indicated by 
the pendency of restrictive legislation before the Congress, the Commis- 
sion deemed it appropriate to reexamine these two provisions and their 
effect on the operations of motor carriers, other than those transporting 
agricultural commodities. In order to have the record reflect more re- 
cent experience of the industry, the effective date of these two provisions 
and, therefore, their applicability to regulated motor carriers, has been 
further postponed for another 12 months beyond March 1, 1954, to March 
1, 1955, and the proceeding has been reopened for further hearing solely 
with respect to these two provisions. Such further hearing will not 
affect the permanent exception to the 30-day provision discussed in the 
preceding paragraph. 


Orders 


Upon consideration of the record in the above-entitled proceeding ; 
it appearing desirable to clarify section 207.4 (a) (3) (i) and (ii) of 
the rules and regulations prescribed by the order of May 8, 1951, in the 
said proceeding, as heretofore modified ; 

It is ordered, That subdivision (ii) of section 207.4 (a) (3) be, and 
the same is hereby cancelled. 

It is further ordered, That subdivision (i) of section 207.4 (a) (3) 
be amended to read as follows: 


(i) That equipment specified in section 203(b) (4a), (5) and 
(6) of the Act (49 U. S. C. 303(b) (4a), (5) and (6)), may be 
utilized by authorized carriers under contracts, leases or other 
arrangements applying for any period, upon completion of a move- 
ment in which such equipment is exempt from regulation by the 
Commission except as to qualifications and maximum hours of service 
of employees and safety of operations and standards of equipment, 
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and is next being utilized by the authorized carrier in a loaded move- 
ment in any direction or in one of a series of loaded movements over 
reasonably direct routes in the direction of the general area in which 
the exempt movement originated, or in the direction of the area 
in which the equipment is based; provided the authorized carrier 
receives, prior to the execution of the lease, a statement signed by 
the owner of the equipment, or some one duly authorized to sign 
for the owner; authorizing the driver to lease the equipment for 
the return movement or movements, and a statement signed by the 
driver specifying the origin, destination, and the time of the be- 
ginning and ending of the last exempt movement. 


And it is further ordered, That this order shall be effective as of the 
date hereof. 


It is ordered, That the order entered in this proceeding May 8, 1951, 
as heretofore modified, be, and it is hereby, further modified so as to 
make effective March 1, 1955, instead of March 1, 1954, the provision of 
section 207.4(a) (3) which requires that any contract, lease, or other 
arrangement for the use of equipment shall specify a period ‘‘ which shall 
not be less than 30 days.”’ 

And it is further ordered, That the following proviso of section 
207.4(a) (5) of the said order of May 8, 1951, shall become effective 
March 1, 1955, instead of March 1, 1954: 


provided, however, that such compensation shall not be computed on 
the basis of any division or percentage of any applicable rate or 
rates on any commodity or commodities transported in said vehicle 
or on a division or percentage of any revenue earned by said vehicle 
during the period for which the lease is effective. 


It is ordered, That this proceeding be, and it is hereby, reopened for 
further hearing at a time and place or places to be hereafter fixed, solely 
with respect to the following matters: 

1. Those provisions of section 207.4(a) (3) of the rules and regu- 
lations prescribed herein by order entered May 8, 1951, as heretofore 
modified, which require that any contract, lease or other arrangement 
for the use of equipment shall specify a period ‘‘ which shall be not less 
than 30 days.”’ 

2. The following proviso of section 207.4(a) (5) of said rules and 
regulations : 


provided, however, that such compensation shall not be computed 
on the basis of any division or percentage of any applicable rate or 
rates on any commodity or commodities transported in said vehicle 
or on a division or percentage of any revenue earned by said vehicle 
during the period for which the lease is effective. 



















Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 


Ogden Gateway Case 


In Docket 30297—Denver and Rio Grande Western Railroad Com- 
pany v. Union Pacific Railroad Company, Et Al., the Ogden Gateway 
Case, the I. C. C. has extended until April 7, 1954 the effective date of 
its order of January 12, 1953, in order to give the United States District 
Court at Omaha, Nebraska time to pass upon the validity of the Com- 
mission’s order. 





Southern Governors Rate Case 


In Docket 27746—State of Alabama Et Al. v. New York Central 
Railroad Company Et Al., Examiner Michael T. Corcoran has recom- 
mended that findings in prior reports (235 I. C. C. 255 and 237 I. C. C. 
515) be modified so as to sustain the position of the eastern carriers to 
the effect that the rates therein involved be subjected to the same 
measure of increase as were like rates within official territory in the 
several ex parte proceedings. 





Mississippi Intrastate Rates 


In Docket No. 31164—WMississippi Intrastate Freight Rates and 
Charges, the I. C. C. has found that present intrastate rates and charges 
on various commodities in Mississippi cause unjust discrimination 
against interstate commerce. A basis for the removal of the unjust 
discrimination is prescribed. 





Official-Southern Divisions 


In Docket 29885—Official—Southern Divisions, the I. C. C. has 
issued a second supplemental report, dated November 2, 1953, broadening 
the definition of northern lines in the original report to include the 
Toledo, Peoria & Western Railroad Company. The proceedings were 
reopened for further hearing with respect to (a) divisions of rates 
between points on certain western trunk lines and southern territory 
and (b) divisions of rates between official territory and points on the 
lines of The Atlantic and Danville Railway Company, named as an 
additional respondent. 
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Southern Pacific Company Car Case 


In Docket 30708—Shippers Car Supply Committee v. Southern 
Pacific Company, Examiner Mohundro has recommended that the Com- 
mission find that the defendant has not been shown to have engaged in 
unreasonable or otherwise unlawful practices that could be remedied 
by retroactive order in furnishing or not furnishing cars to the com- 
plainant and intervenor in Western Oregon. 

In his proposed report, Examiner Mohundro cites Midland Valley 
Railroad v. Barkley, 276, U. S. 482, 484-485, in which the Supreme 
Court said: 


‘‘* * * The right of a shipper to cars is not an absolute right and 
the carrier is not liable if its failure to furnish cars was the result 
of sudden and great demands which it had no reason to apprehend 
would be made and which it could not reasonably have been expected 
to meet in full. The law exacts only what is reasonable from 
such carriers.”’ 


With respect to methods for distribution of cars in periods of car 
shortages, the examiner refers to Tanner & Co. v. Chicago, Burlington 
& Quincy R. Co., 53 I. C. C. 401, 406, from which the following is 
quoted : 


‘‘* * * Thus it is a common practice of carriers in periods of car 
shortage to distribute coal cars in accordance with mine ratings, 
determined by the volume of past shipments; but coal is shipped 
as mined and the amount that may be considered ready for shipment 
is the amount that can be mined, loaded, and forwarded from day 
to day. The best evidence of mine capacity is the volume of ship- 
ments during normal periods.’’ 





Per Diem Case 


In Docket 31358—Chicago Burlington & Quincy R. Co. Et Al v. 
New York, Susquehanna & Western R. Co. Et Al..—the Per Diem Case, 
the I. C. C. has permitted the Chesapeake and Ohio Railway Company 
and the Louisville and Nashville Railroad Company to intervene as 
plaintiffs. 

The Ahnapee and Western Railway Company and 54 other short 
line railroads have been permitted to intervene in support of defendants 
and in support of the proposition that the per diem rates involved have 
been, are and will be, unjust, unreasonable and otherwise unlawful. 





FINANCE MATTERS 
St. Louis Southwestern Lease 


In F. D. 18116—St. Louis Southwestern Railway Company of 
Texas Lease, Examiner Jerome K. Lyle has recommended that Division 
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4 of the I. C. C. approve lease by the St. Louis Southwestern Railway 
Company of all the railroad properties owned, used or operated by the 
St. Louis Southwestern Railway Company of Texas. 





Long Island Rail Road Reorganization 


The Pennsylvania Railroad submitted to the I. C. C. a $30,000,000 
six-year rehabilitation program for the bankrupt Long Island com- 
muter line. The program was offered as an amendment to the Pennsyl- 
vania’s 1951 plan for reorganizing the line. The Pennsylvania, which 
owns most of the Long Island stock, wants it returned to private 
ownership. John B. Prizer, Pennsylvania General Counsel, outlined the 
program when the I. C. C. resumed hearings on the reorganization 
plan. The off-and-on hearings started last December and were recessed 
last April. The $30,000,000 program calls for purchase of 112 new 
passenger cars costing about $12,000,000 and expenditure of $18,000,000 
from Long Island earnings to renovate present cars and other passenger 
facilities. Prizer said the Pennsylvania has offered to buy up to 
$11,800,000 in new Long Island bonds to help finance the new cars and 
provide working capital for the proposed reorganized company. 





Montana, Wyoming & Southern Abandonment 


In F. D. 18276—Montana, Wyoming & Southern Railroad Com- 
pany Abandonment, the I. C. C. has denied the request of the applicant, 
the Chairman for the Committee for the First Mortgage Bonds of said 
carrier, and the Trustee of the mortgage securing said first-mortgage 
bonds that the Commission deviate from its general policy with respect 
to holding hearings in abandonment cases in which protests have been 
filed and authorize abandonment without such hearing. The case is to be 
assigned for hearing at the earliest date practicable at some point 
reasonably convenient to the territory served by the line. 





Terminal Railroad Association of St. Louis Purchase 


The Terminal Railroad Association of St. Louis has been authorized 
to purchase the lines of railroad, franchises and property of the Terminal 
Railroad of East St. Louis, the Granite City & Madison Belt Line Rail- 
road Company, the St. Louis Belt & Terminal Railway Company, the 
Illinois Transfer Railroad Company, the East St. Louis & Carondelet 
Railway, and the East St. Louis Belt Railroad Company. 





Live Oak Perry & Gulf Railroad—South Georgia Acquisition 


In F. D. 18249 in which the Georgia Southern and Florida Railway 
Company, a wholly owned subsidiary of the Southern Railway Company, 
is seeking authority to acquire control of the South Georgia Railway 





















238 I. C. C. PRACTITIONERS’ JOURNAL 





Company and the Live Oak Perry & Gulf Railroad Company through the 
purchase of their capital stock, the I. C. C. has permitted the intervention 
of the Louisville and Nashville Railroad Company. 

In this case the applicant also seeks to lease the South Georgia 
Railway Company. 





LABOR MATTERS 


State Owned Railroad—Railroad Retirement Act 


The General Counsel of the Railroad Retirement Board has ruled 
that an unincorporated railroad company created by a state ports 
authority to provide rail transportation service to the facilities operated 
by the ports authority is an employer under the Railroad Retirement 
and Railroad Unemployment Insurance Acts, despite the fact that it is an 
instrumentality of the state. 

The General Counsel stated that the information furnished by the 
railroad company clearly indicated that it is a carrier by railroad subject 
to Part I of the Interstate Commerce Act, and that there is no provision 
in either the Railroad Retirement Act or Railroad Unemployment 
Insurance Act which would exclude it from coverage on the ground 
that it is a state instrumentality. 





MISCELLANEOUS 
St. Lawrence Seaway Endorsed by President 


In his address to the Canadian Parliament at Ottawa on November 
14, President Eisenhower again endorsed the St. Lawrence Seaway 
Project. He said, ‘‘In the United States, my principal security advisers, 
comprising the National Security Council, favor the undertaking for 
national defense reasons. The Cabinet favor it on both security and 
economic grounds. A committee of the United States Senate has ap- 
proved a measure authorizing it. I have noted with satisfaction the 
New York Power Authority’s acceptance of the Federal Power Commis- 
sion’s license. With this act the stage is set for a start on the St. Law- 
rence project which will add materially to the economic strength of both 
countries.”’ 





Return of Freight Cars to Home Roads Urged 


Return of as many as possible freight cars to their home roads 
during the coming slack loading period so that they can be repaired 
and upgraded in preparation for an upturn in freight traffic has been 
urged by the President of the AAR in a letter sent to Executives of AAR 
Member Roads. This can best be done, he pointed out, in the late fall 
and early winter months when carloadings decline, by using foreign 
ears so far as practicable for off-line loading in accordance with Car 
Service Rules. 

















DECEMBER, 1953 239 





Attention was called to the fact that in 1942, the first year of World 
War II, the average proportion of cars on home rails was 56.6 percent 
for all types and 45.9 percent for box. These percentages dropped in 
1952 to 48.8 percent for all types and 32.4 percent for box. 

‘‘Thus,’’ he added, ‘‘the owner, who, had, on the average, possession 
of his box cars 168 days during 1942, had them only 118 days in 1952, or 
50 fewer days in which to use, repair, upgrade or rebuild them. The 
current percentages show that no material relocation has been accom- 
plished.’’ 

The letter pointed out that the work of the Car Service Division 
field force ‘‘cannot be fully effective unless railroad forces are properly 
instructed and cooperate in the effort.’””’ The AAR head suggested 
that the operating and transportation officers of the individual roads 
be directed to reissue or re-emphasize their current instructions to local 
forces as to Car Service Rules, particularly emphasizing the following 
factors: 

1. Stress to be placed upon Car Service Rule 1, so that improved 
relocation of cars to home rails shall not be lost by the use of these 
ears for loading off-line when suitable ownership foreign cars can be 
used. 

2. Effort to be made to secure from shippers, to the fullest 
practicable degree, advance orders for empty cars, showing destination 
and routing of the shipments, to enable selection and placing of proper 
ownerships. 

3. Enlisting individual shipper support in the matter of so 
selecting for loading, as between the empty cars available at their load- 
ing platforms, that the loadings accorded will to the fullest practicable 
measure advance the cars toward owners’ rails. 








Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





**Piggy-back”” Operations Considered by Both Motor Carriers 
and Rail Carriers 


The so-called ‘‘piggy-back’’ combined service of truck trailers on 
rail flat cars received considerable attention at the recent A.T.A. con- 
vention in Los Angeles. This type of transportation has been the subject 
of study and experiment by trucking industry groups for 15 years or 
more and it was the general opinion that there is nothing new about 
the plan which is receiving so much attention and becoming a contro- 
versial subject. It has been claimed by some that this plan will relieve 
a portion of the highway congestion but others claim that it will not 
afford any relief since the greatest problem is in the cities where trailers 
will again have to be operated under motor power. A special committee 
of the motor carrier industry has been appointed to conduct an exten- 
sive investigation of the current activities centered around this project. 

The matter has also received the attention of the Traffic Executives 
Association of the Eastern Railroads and this group expressed strong 
doubt that the plan would be successful in large scale operations. A 
spokesman for the railroad association expressed the opinion that the 
system would do little to ease the highway congestion. According to 
the railroad executives, the system, if used at all, should be operated 
entirely by the railroads and not in conjunction with the operation of 
motor carriers. Among the principal objections to the system, according 
to the railroad spokesman, are the following: 

1. Flat cars, for the sake of economy, would have to be assembled 
in trains of about 100 cars. There are four trunk line railroads com- 
peting between New York and Chicago and the system would require 
these carriers to invest huge sums for equipment and consequently wind 
up with a capacity of specialized facilities which is likely to be beyond 
demand for the service. 

2. Piggy-back cars attached individually to regular freight trains 
would not work because the element of high speed scheduling would be 
lost and the trailers would move more slowly than their over-the-road 
competitors. 

3. The heavy loading capabilities which is claimed for the system 
by some of its advocates, would be lost because of highway weight 
laws at points of origin and destination. 

4. Railroad rate structures would be destroyed because different 
rates would be quoted for freight moving in the trailers than that moving 
in the conventional rail cars. The railroads are also skeptical because of 
motor carrier and labor opposition to the plan with the possible result 


~~ 
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that the railroads would have to discontinue the practice after making 
huge capital investments for specialized equipment. 





Munitions Carriers Adopt a Safety Code 


At a recent meeting of the Munitions carriers, an organization of 
motor carriers transporting munitions over the highways, careful con- 
sideration was given to a statement and pledge to highway safety. The 
statement in part reads: 


‘‘In addition to the multiple obligations of all trucking 
operators, shippers and receivers and also to those other users with 
whom are shared the highways and streets of the country, we are 
deeply and sincerely conscious of the special responsibilities under- 
taken by those who transport essential munitions for the Depart- 
ment of Defense.’’ 


The conference members recognized the need for thorough super- 
vision for the safe transportation of munitions and to accomplish that 
end each member carrier subscribed to a special safety program. Under 
this program each unit of equipment assigned to the transportation of 
munitions would be thoroughly inspected, maintained and serviced 
before being dispatched to the point of loading to assure its safe 
operations for the transportation service to which it is assigned. Brakes 
will be checked and maintained in good and safe operating condition 
in compliance with the company and the I. C. C. standards. The 
ignition systems will be checked and in good operating condition. All 
tires on the unit will be thoroughly inspected and only tires in good 
condition, properly matched and inflated, will be used. Each unit 
shall have installed two fire extinguishers and other safety equipment 
as required by the Department of Defense and the I. C. C. or other 
regulatory agencies. All drivers assigned to transport munitions shall 
be employees who have been thoroughly trained in the transportation 
of munitions in over-the-road service and are familiar with the terrain 
over which they must operate. Equipment transporting munitions will 
be carefully operated at speeds not to exceed the several states and 
local speed regulations through which the unit operates, with further 
due regard to safety at all times. In no event will any vehicle be 
operated at a speed exceeding 45 miles per hour. All equipment trans- 
porting munitions will be required to stop at all company terminals or 
specified check points en route and at intervals of 50 miles or within 
2 hours driving time for the purpose of making a thorough inspection 
of the equipment and tires. Where leased equipment is used in the 
service, it will be required to meet the same inspection, maintenance and 
tire requirements as company equipment and be in full compliance with 
the I. C. C. leasing regulations. Other rules cover interchanged 


vehicles, observance of legal weight limits and the avoidance of congested 
areas. 
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Reciprocal Arrangements Between Ohio and The Ten Southern 
States May Soon be Revoked 


The south-wide reciprocal committee made up of the ten southern 
states’ officials handling reciprocal arrangements, has taken action 
against Ohio for not granting reciprocity on the Ohio mileage tax. 
Virginia has retaliated by assessing its 2% gross receipts tax against 
Ohio vehicles, Kentucky is assessing its weight tax and Georgia has 
rescinded its reciprocal agreements insofar as its application to vehicles 
of three or more axles. 

Before taking this action, the Chairman of the Committee wrote to 
the Ohio officials requesting cooperation between Ohio and the ten states 
but this request was met by a letter from the Ohio officials advising 
that they do not intend to enter into reciprocal agreements at this time. 
Upon receipt of this information, three of the states noted above took 
immediate action and the committee called a meeting of the participating 
states to discuss what further action should be taken by the group. This 
meeting, to be held in Atlanta, Georgia, will probably establish the joint 
procedure to be taken by the other states in retaliating against Ohio. 





Motor Carriers Gross Revenues Increase 6% 


A recent study of the I. C. C. tables reveals that motor carrier 
revenues continued to rise in 1952. Total revenues, inter-city and local, 
of the nation’s Class I, II, and III motor carriers of property and 
passengers, increased 6% over 1951. In a statement accompanying the 
I. C. C. tabulation it said: ‘‘The foregoing estimates are inclusive; that 
is, they cover all motor carrier operations of holders of certificates and 
permits issued by the Commission including revenues from motor 
passenger operations of electric railroads.’’ The statement went on to 
say: ‘‘The percentage increase, 1952 over 1951, in total operating reve- 
nues of property carriers of Class I, II and III of 6%, is much lower 
than the ten percent increase in the same period of such revenues of the 
Class I intercity property carriers. The explanation lies in part in the 
change in relative number of reporting carriers.’’ 





1. C. C. Issues Orders Amending Leasing Rules 


On November 30, 1953 the I. C. C. issued three orders affecting the 
leasing rules. One of these orders postponed until March 1, 1955, 
those rules requiring leases to be of at least 30 days duration and the 
rule which prohibits compensation on any percentage or division of 
revenue. Another order would reopen the proceeding, Ex Parte MC-43, 
for rehearing on the 30-day leasing rule and the percentage of revenue 
rule. The third order amends the exemption for equipment transporting 
exempt agricultural commodities. 
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Federal Court Enjoins lowa Commerce Commission in 
Operating Authority Dispute 


A three-judge federal court permanently enjoined the Iowa Com- 
merce Commission from requiring Dohrn Transfer Company to obtain 
Iowa operating authority to operate between Iowa points when the route 
involves highways of adjoining states. The decision pointed out that 
it was not ruling on the constitutionality of the Iowa Motor Carrier 
Regulatory statute inasmuch as ‘‘the plaintiff in this action is the 
champion of no one’s rights except its own.’’ The controversy involves 
an amendment to the Iowa code which was approved by the Governor 
last April. This amendment is alleged to require that Dohrn obtain 
Iowa certificates of public convenience and necessity for continuation 
of trucking service the company long has been maintaining between Iowa 
cities near the Illinois border under an I. C. C. permit. Due to the 
numerous bends and bulges in the Mississippi River boundary between 
Iowa and Illinois, the closest distance between several Iowa cities is by 
way of Illinois highways. The I. C. C. had issued a permit to Dohrn for 
operations as an interstate carrier between several cities in Iowa and 
records of the I. C. C. hearings on the application show that Dohrn’s 
operations between these points were by use of the Illinois highways. 

The court’s decision noted that failure of the plaintiff to maintain 
reasonably continuous service between the points would be grounds for 
the Interstate Commerce Commission to revoke certificates covering 
interstate operations. The decision further pointed out that interstate 
commerce, as defined by Congress, means commerce between any place 
in a state and any place in another state, or between places in the same 
state through another state. The court held that the provisions of the 
Iowa Code amendment ‘‘run counter to that definition’’ by defining 
as intrastate commerce that which is between points in Iowa which 
cross to another state. 





Household Goods Movers Win Injunction Against the Assessment 
of Tennessee’s Ad Valorem Tax 


The Chancery court of Tennssee has recently issued an injunction 
which prohibits the State Railroad and Public Utilities Commission from 
apportioning monies to counties and cities from 1953-54 assessments 
against household moving and storage truck lines. 

The complaint of the movers charged that the Commission has been 
making ‘‘illegal assessments and illegal apportionments of said assess- 
ments’’ among the counties of the state ‘‘upon an arbitrary basis for 
several years.’’ Most of the motor carriers had no property at any time 


within the confines, or within the jurisdiction of a county and a town to 
which the money was apportioned. The movers complaint stressed that 
they do not operate on fixed routes or schedules and their trips into the 
state are at irregular times and to different places. Under such circum- 
stances, this makes it impossible to apportion the value of their property 
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among the various counties and towns of the state, ‘‘even though they 
had property in the state with such frequency and regularity as to 
render some subject to state taxation.’’ The carriers were advised that 
since they had no ‘“‘localized property,’’ the Commission planned to 
apportion assessment made against them among certain counties and 
cities of the state ‘‘as distributable property.’’ The movers charged 
that this would be arbitrary, void and illegal since no provision of the 
law is made for such assessment, distribution and apportionment. 





District Court Asked to Set Aside An |. C. C. Grant of Trucking 
Authority to The C. & O. Railroad 


A suit has been filed in the U. S. District Court for the Southern 
District of West Virginia to set aside an order of the Interstate Com- 
merce Commission granting truck route rights to the Chesapeake and 
Ohio Railroad. The suit charges that the I. C. C. has taken unlawful, 
arbitrary and capricious action in its order of April 7, 1953 which 
granted the C. & O. the right to operate a full-route truck system in 
interstate commerce in West Virginia. The suit further charges that 
this action by the I. C. C. subjected the plaintiffs to irreparable loss and 
damage through the diversion of traffic presently moving over their lines. 
It was pointed out that the loss of traffic would adversely affect the 
conduct of the motor carriers operations throughout their systems and 
result in an impairment of service to shippers. 

The C. & O. had filed simultaneously with the I. C. C. and the 
West Virginia Public Commission for interstate and intrastate rights 
respectively. In the intrastate proceedings the state public service 
commission denied the C. & O.’s application, expressing the opinion 
that ‘‘in the majority of instances the proposed service would be prac- 
tically identical to that rendered by the existing motor carriers and * * * 
such service is not of such character as to be non-competitive with * * * 
motor carriers.’’ 

The decision was appealed to the West Virginia Supreme Court by 
the C. & O. and the decision by that court is now awaited to decide the 
issue of intrastate rights. 

The decision of Division 5 of the I. C. C. permitted the C. & O.’s 
trucking operations, but restricted them to stations on the railroad 
line, and required that freight must move on a through bill of lading 
involving an immediately prior or subsequent movement by rail. 





Motor Carrier Groups Join I. C. C. In Appealing Case on 
Exempt Hauling 


The [Illinois-Minnesota Motor Carriers’ Conference, and the 
Middlewest Eastern Seaboard Motor Carrier Conference have joined 
with the I. C. C. in denying that shipments of New York dressed or 
eviscerated poultry come under the exempt agricultural exemption of 
the Interstate Commerce Act. A brief has been filed in the U. 8. Court 
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of Appeals for the 8th Circuit by the two conferences supporting an 
appeal by the I. C. C. of the decision by the U. S. District Court for 
the Northern District of Iowa which held such freight to be exempt 
under section 203(b) (6) of the Act. The case involved is docketed as 
I. C. C. v. Allen E. Kroblin, Inc. The I. C. C. has contended that 
dressing and eviscerating of poultry removes that commodity from the 
‘‘agricultural’’ state and transforms it into a processed or manufactured 
category. 

The briefs of the motor carrier groups described dressed poultry 
as that which has had head and feathers removed and in some instances 
the feet. Eviscerated poultry has had the head, feet, feathers and 
entrails removed and the liver, heart and gizzard cleaned and wrapped 
and placed in the carcass. The brief contends that the shippers of these 
commodities purchase the poultry from the farmers, kill it and dress it 
at the plants located elsewhere than on the farm and ship it to dealers. 
The plants in which the poultry is dressed are equipped with production 
chains upon which the poultry is placed and killed. The brief goes 
on to state ‘‘it is then moved on the chain through the various stages of 
processing which consists of removing the feathers, singeing, rubbing 
and storing in refrigerator rooms for precooling to the specific tempera- 
ture prior to shipment.’’ 

The brief conceded, ‘‘ We most certainly would be the first to admit 
that the movement of the live poultry from the farm to the poultry 
plant is exempt transportation under the statute. However, it is the 
second movement, that is the transportation from the plant to the 
dealers * * * * which we vigorously deny is exempt transportation.’’ 





Water Transportation 


By R. J. Mitte.sronn, Editor, 


Attorney, Waterman Steamship Corporation 


U. S. Department of Commerce Surveying Intercoastal Needs 


It is understood that the Department of Commerce through the 
Under-Secretary for Transportation, Mr. Robert Murray, has undertaken 
a rather comprehensive study of all forms of domestic transportation, 
including pipe lines, with the objective of formulating an over-all gov- 
ernment policy which will serve as the basis for certain legislative recom- 
mendations by the Executive Branch of the Government to the U. S. 
Congress in its 1954 Session. That segment of the Commerce Depart- 
ment panel representing the interest of the intercoastal steamship in- 
dustry is headed by Doctor Frederick, Professor of Transportation of 
the University of Maryland. Mr. Harry Brown of the Intercoastal 
Steamship Association was delegated by the industry to confer with 
Professor Frederick and submit the convictions and opinions of the trade 
to the government on certain legislative proposals and recommendations 
being considered for presentation to the new Congress. 

Over and above this comprehensive study affecting all forms of 
transportation, Under-Secretary Murray instituted during the course of 
the past summer months a separate investigation of the problems con- 
fronting U. S. coastwise and intercoastal carriers through the services 
of Dr. Marvin L. Fair, Professor of Transportation at Tulane University, 
New Orleans, La. Dr. Fair spent a considerable portion of the summer 
period in personal interviews gathering basic data from the leading 
figures in the intercoastal and coastwise trades, and obtaining first-hand 
knowledge of the numerous problems besetting the industry, along with 
its recommendations for solution thereof. While the detailed factual 
data accumulated by Dr. Fair is of a highly confidential nature and will 
not be formulated into a complete official report to Under-Secretary 
Murray until the first of the year, one source indicates that the operators 
have informed Dr. Fair that the following two factors are the major 
obstacles deterring restoration of the intercoastal trade to a financial 
state of well being: High labor costs, including ever increasing pay 
scales, additional overtime and fringe benefits, along with less work per 
man hour, and hold down competitive rates by the transcontinental rail 
lines in general ex parte increases to divert many commodities from the 
intercoastal water service to the rail carriers. 

We await with interest the completion of Dr. Fair’s report and the 
ultimate findings and recommendations made by the Under-Secretary’s 
Office to the Congress to alleviate the problems confronting the inter- 
coastal operators. 
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I. C. C. Docket No. 31267 
Peninsula Truck Lines, Inc. v. Puget Sound Navigation Company 


In a complaint proceeding under the above docket reference, the 
complainant motor carrier challenges the authority of the defendant 
water line, which holds a certificate under Part III, to transport loaded 
motor trailers or trucks, which move in line-haul service, without 
authority of the certificate provisions of Part II, Interstate Commerce 
Act. 

In recommending dismissal of the complaint, the Examiner held 
that ‘‘Defendant’s transportation of freight in motor trucks and trailers 
loaded aboard its vessel and moved thus in line-haul service between 
ports constitutes water common carrier service subject to part III of 
the act, not transportation by motor vehicle subject to part II thereof.’’ 
The Examiner reached this conclusion by resolving the case on this 
central question: ‘‘ Whether the traffic hereunder consideration is being 
‘transported’ between Seattle, Port Townsend and Port Angeles in the 
motor vehicle equipment in which it is laden or whether, instead, it is 


being ‘transported’ by the vessels aboard which the laden motor vehicle 
is stowed ?”’ 





I. C. C. Docket No. W-751 (Sub 12) 
Commercial Barge Lines, Inc., Extension—Grain 


The proposed report of Examiner Walter D. McCloud recommends 
the Commission to find that the present and future public convenience 
and necessity require operation by Commercial Barge Lines in the trans- 
portation of grain of all species, including soy beans in bulk, from ports 
on Mississippi River and Illinois Waterways from Chicago and the Ohio 
River from Cincinnati, Ohio to their juncture with the Mississippi River, 
St. Louis, Mo. and south thereof to the Gulf of Mexico, the Tennessee 
River and the Gulf Intercoastal Waterways from Mobile, Alabama to 
Galveston and Houston, Texas. 

Application was opposed at the hearing by Mississippi Valley Barge 
Line Co., Union Barge Line, Mechling Barge Line, Inc., John I. Hay Co., 
Marine Transit Co., Coyle Line, Ine. and Dixie Carriers, Ine. Rail car- 
riers in Official, Southern, Southwestern and Western Trunk-Line Terri- 
tories also opposed the application. 





I. C. C. Docket No. W-339 (Sub 4) 
Pacific-Atlantic Steamship Co. 
Temporary Authority 


By Order dated November 13, 1953 and effective January 15, Divi- 
sion 4 of the I. C. C. granted to the above common carrier, temporary 
authority to transport approximately 6 million board feet of lumber 
from Coos Bay, Oregon to Boston, Mass., Providence, Rhode Island, and 
New London, Conn. 
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I. C. C. Docket No. W-460 (Sub 1) 
St. Johns River Line Company 
Temporary Authority—Denied 


Under the Commission’s order of November 20, 1953 in the above 
Docket, the application of St. John’s River Line under Section 311 (a) 
of the Interstate Commerce Act for temporary authority as a carrier by 
water to transport commodities generally by non-self-propelled vessels 
between ports and points along the Atlantic and Gulf Coasts from 
Wilmington, N. C. to Tampa, Fla. and between those ports and points 
on the one hand, and ports and points along the Atlantic coast from 
Wilmington to Calais, Me., was denied. The Commission, through Divi- 
sion 4, found that the applicant had not shown that there existed an 
immediate and urgent need for the proposed temporary service as re- 
quired by Section 311 (a) of the Act. 





Investigation and Suspension Docket No. 6164 
Tin Plate Atlantic to Pacific Coast Ports 


By its Order of November 24, 1953, the Commission, Board of Sus- 
pension, suspended from November 27, 1953 through June 26, 1954, the 


proposed reduced rate on tin on terne plate, minimum 100,000 pounds, 
as published by Agent Harry S. Brown under Item 3455, revised page 
270, U. S. Intercoastal Steamship Freight Association Tariff 1-C, I. C. C. 
No. 1, for application from Atlantic tc Pacific Coast ports over the inter- 
coastal waterways via the Panama Canal. 

The existing rate protected by the intercoastal tariffs against a 
minimum weight of 35,000 pounds is 71 cents ewt., including ex parte 
increases. The proposed rate against the higher minimum weight is 
58 cents ewt. plus 15% ex parte 175, or 67 cents ewt. 

Suspension of the proposed reduced rate was brought on by protests 
of the Transcontinental Freight Bureau and the Weirton Steel Co. The 
former contend that the reduced water rate will disrupt the existing 
competitive relationship between rail and water rates, while the latter 
asserts that the only shipper to benefit from the proposed low water 
rate is Bethlehem Steel Company with its plant at Sparrows Point 
(Baltimore) Maryland. 

The matter has not as yet been assigned a date for hearing. 





I. C. C. Docket W-1065 (Sub 1) 
Shelburne Steamboat Co., Inc. 
Common Carrier Application 


By order dated November 2, 1953, the Commission, through Com- 
missioner Charles D. Mahaffie, has granted request of the subject firm 
to withdraw its application under Section 309 (c) of the Interstate Com- 





DECEMBER, 1953 249 





merce Act for a Certificate of Public Convenience and Necessity as a 
common carrier by water in the transportation of passengers on round- 
trip cruises from and returning to ports and points in Vermont and 
New York on Lake Champlain. 





I. C. C. Docket W-1060 
Grand Portage and Isle Royale Transportation Co. 
Temporary Authority Application 


The Commission, through Division 4, having previously granted the 
subject water carrier authority to operate as a common carrier with 
self-propelled vessels, for a limited period of time, in the transportation 
of passengers and commodities generally between Grand Portage and 
Pigeon Point, Minn. and Isle Royale, Michigan (I. C. C. Order May 7, 
1953) has issued further order dated November 3, 1953, recognizing a 
continuing public need for the service and authorizing the carrier to 
continue performance of said service until final determination of appli- 
cation for permanent authority under I. C. C. Docket W-1060 (Sub 1). 
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0. Regulation 
02. Interstate Commerce Act 


Use of words “shall enter an order” in lieu of “may enter an order” in reenact- 
ment of substance of former Section 213 as Section 5 of the Transportation Act of 
1940 does not result in less evidence "S10, required for approval than that formerly 
required under Section 213. “epag | ee s Express—Purchase—(Portion)— 
Central Jersey Motor Lines, Inc., ........ ES , Oct. 23, 1953, Div. 4. 


06. Commission Jurisdiction 


Held, Commission is empowered to consent to proposed increases in the rate on 
miscellaneous publications (controlled — _ Pyiblicattons) No. 31074, In- 
creased Parcel Post Rates, 1953, . <& ov. 16, 1953, Commission. 


07. Administrative Procedure 


Petition to dismiss exceptions on ground that intervenor, prior to conclusion 
of hearing, had withdrawn opposition to application, denied. MC-109883, Sub I, 
omg Massood Extension—Household Appliances, not to be printed, Oct. 22, 1953, 

iv 

Further hearing denied where applicants neither state the evidence intended to 
be adduced in the event of a further Scoring nor explain why such evidence was not 
previously adduced. MC-113303, Bernard A. Tacey and Richard L. Tacey Contract 
Carrier Application, not to be printed, Oct. 28, 1953, Div. 5. . 

Cost Ascertainment Report published by Post Office Department is a public 
document of which official notice may be taken. A request for reopening of pro- 
ceeding is not germane to a reply brief. 

No. 31074, Increased Parcel Post Rates, 1953, :&<. , Nov. 16, 1953, 
Commission. 


10. Carriers 
16. Corporate Reorganization 


Maximum limits as final compensation for services and expenses of parties and 
counsel, fixed. F. D. 12625, Boston Terminal Co. Reorganization, not to be printed, 
Oct. 23, 1953, Div. 4. 

Maximum limit of allowance for actual and reasonable expenses, exclusive of 
counsel, approved. F. D. 2 Wisconsin Central Ry. Co. Reorganization, not to 
be printed, Oct. 29, 1953, Div. 4 

Accrued and unpaid interest or penalty at the statutory rate on taxes payable 
by the trustee constitutes a valid administrative claim, entitled to priority. 

Expenses incurred in continuing operations to preserve going concern value 
should be accorded priority to excess value of corpus over scrap value, but such 
charges should not be considered as necessary for the preservation of the scrap 
value of the property. 

In its consideration of a reorganization plan pursuant to Section 77 of the 
Bankruptcy Act, the Commission is empowered initially to settle matters of priority 
—7 various claimants. 

e Commission has power to formulate a plan for transfer of the debtor's 


roperty without an upset price and public sale. F. D. 13490, New Jersey & New 
ork R. Co. Reorganization, Ay eee , Nov. 2, 1953, Commission. 
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20. Franchises 
21. Necessity 


Denied for lack of fitness, willingness and ability where applicant’s action over 
a period of years deemed in complete disregard of the provisions of the Act. Fact 
that Court has imposed a probationary period within which applicant must ar od 
with Commission rules is not sound argument for ignoring prior misconduct. - 
ga E. Paup Common Carrier Application, not to be printed, Oct. 27, 

, Div. 5. 

Denied for failure of proof. MC-113303, Bernard A. Tacey and Richard L. Tacey 
Contract Carrier Application, not to be printed, Oct. 28, 1953, Div. 5. 

In order to support a contention that a proposal is a mere relocation not within 
jurisdiction of Commission, it must be shown, among other things that the carrier 
will own the substitute new line, distinguishing Missouri Pac. R. Co. Trustee Con- 
struction, 282 1. C. C. 388. F. D. 18180, Sacramento Northern Ry. Trackage Rights, 

i we oe , Nov. 6, 1953, Div. 4. 

Joint use of passenger station and certain railroad tracks approved. F. D. 18236, 
sm i Chicago & St. Louis R. Co. Joint Use, not to be printed, Nov. 12, 1953, 

iv. 4. 

Applicant held fit and able properly to perform proposed service, citing Lemmon 
Transport Company, Incorporated, Extenston—North Carolina, on reconsideration, 
decided July 14, 1953. MC-112774, Sub 1, Gurran Chemical Co., Inc., Contract Carrier 
Application, not to be printed, Nov. 13, 1953, Div. 5. 


22. Quality 


Proposed operation found to be common carrier and granted. MC-113723, 
Philip Brody Contract Carrier Application, not to be printed, Oct. 23, 1953, Div. 5. 


24. Extensions 


Where applicant holds driveaway authority and seeks truckaway authority, the 
only change is in the method of shipping, and applicant should be permitted to 
provide that somewhat different form of service if there is need for it, if traffic 
represents a substantial amount of the total traffic by applicant, if the loss of the 
traffic would seriously endanger applicant’s overall operations, and if the services 
of existing carriers will not be adversely affected to any material extent. In addition 
so far as applicant conducts driveaway operations under leased operating rights, 
applications should be denied. MC-29886, Sub 59, Dallas & Mavis Forwarding Co., 
as ne from Warren Township, not to be printed, Oct. 21, 

, Div. 

Where applicant seeks to replace discontinued rail service with its own operation, 
held that condition requiring shipments handled to have an immediately prior or 
subsequent movement by rail or air need not be imposed. MC-66562, Sub 1119, 
ge < wer Agency, Inc., Extension—Norfolk, Va., not to be printed, Oct. 22, 

, Div. 5. 

Unlawful past operations, though properly to be considered in determining the 
fitness of an applicant, are not an absolute bar to the granting of authority especially 
where there has been no apparent willful violation and shipper has shown a need 
for service. MC-80382, Sub 19, Brooks Transportation Co., Inc. Extension—K yanite, 
not to be printed, Oct. 23, 1953, Div. 5 i 

Denied, where shipper’s persistent refusal to make use of the services of existing 
carriers strongly suggests that its support of application is in fact predicated upon 
rate considerations. MC-112230, Sub 2, Wm. Carlson, Inc., Extension—Oakland, 
not to be printed, Oct. 28, 1953, Div. 5. n } ‘ 

Granted, conditioned upon written request b spepcoat for dismissal of its 
filings under the second proviso of Section 206 (a) of the Act. MC-28322, Sub 5, 
Neuman C. Petty Extension—Arizona, not to be printed, Nov. 5, 1953, Div. 5. 
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Where applicant did not request authority to transport passengers but technical 
personnel are required to accompany vehicle containing electronic equipment, held 
the authorized transportation of passengers is insignificant and a mere incident of 
the real authority sought, ample notice of which was given. MC-85037, Sub 4, 
Interstate Van Service, Inc. Extension—Trailers and Passengers, a. Ge Se ; 
Nov. 12, 1953, Div. 5. 


GRANTED 


MC-106603, Sub 31, Direct Transit Lines, Inc., Extension—Fertilizer, not to be 
printed, Oct. 21, 1953, Div. 5. 

MC-106401, Sub 7, Johnson Motor Lines, Inc., Extension—Aluminum Articles, 
not to be printed, Oct. 22, 1953, Div. 5. ; ‘ : 

MC-109743, Sub 8, Film Transportation Co., Extension—Maine Points, not to 
be printed, Oct. 22, 1953, Div. 5. A 

MC-101126, Sub 25, Stillpass Transit Co., Inc., Extension—1l0 miles, not to be 
printed, Nov. 13, 1953, Div. 5. 


GRANTED IN PART 


MC-108671, Sub 6, Tarbet Trucking, Inc., Extension—Findlay, Obio, 
.C.C. ....... Nov. 2, 1953, Commission. 
MC-112391, Sub 5, Hadley Auto Transport Extension—Colorado, not to be 
printed, Nov. 4, 1953, Div. 5. 
MC-93313, Sub 3, Louis Marianni Extension—Several States, not to be printed, 
Nov. 6, 1953, Div. 5. 


DENIED FOR FAILURE OF PROOF 
MC-1978, Sub 1, The J. P. Breslin Trucking & Terminal Corp. Extension— 


W bolesale Grocers, not to be printed, Oct. 21, 1953, Div. 5. 

MC-52903, Sub 10, Metropolitan Convoy Corp. Extension—Automobiles, not to 
be printed, Oct. 22, 1953, Div. 5. ; ; 

MC-55883, Sub 3, Simon Newlin Extension—Timberville, Va., not to be printed, 
Oct. 22, 1953, Div. 5. 

MC-7746, Sub 52, United Truck Lines, Inc., Extension—Ice Harbor Dam, Wasb- 
imgton, not to be printed, Nov. 3, 1953, Div. 5. 

MC-107012, Sub 19, North American Van Lines, Inc., Extension—Syracuse and 
Fayetteville, N. Y., not to be printed, Nov. 3, 1953, Div. 5. 

MC-1510, Sub 43, Southwestern Greyhound Lines, Inc., Extension—Gonzales, 
Tex., not_to be printed, Nov. 5, 1953, Div. 5. 

MC-75463, Sub 8, Reed Lines, Inc., Extension—Roofing Materials, not to be 
printed, Nov. 6, 1953, Div. 5. 

MC-1966, Sub 1, Thomas Jordano & Son, Inc., Extension—New Jersey Points, 
not to be printed, Nov. 9, 1953, Div. 5. 

MC-94180, Sub 3, Matthews Charter Service, Inc., Extension—New York, not to 
be printed, Nov. 9, 1953, Div. 5. . 

MC-106863, Sub 4, Hugh S. Bacon Extension—Cincinnati, Obio, not to be printed, 
Nov. 12, 1953, Div. 5. 


C-340, Sub 7, J. L. Querner Extension—Frozen Foods, not to be printed, 
Nov. 13, 1953, Div. 5. 


24.1. Alternate Routes 


Granted. MC-51255, Sub 9, Haeckl’s Express, Inc., Extension—Anchor, Obio, 
not to be printed, Oct. 27, 1953, Div. 5. ; 

Granted in part. MC-52709, Sub 52, Ringsby Truck Lines, Inc., Extension— 
Fort Collins—Spanish Fork, not to be printed, Oct. 29, 1953, Div. 5. 

Denied where evidence shows that applicant is not now a significant operator 
between Baltimore and Newark or New York, but could clearly become one under 
its proposal. MC-34518, Sub 5, Peters Transportation Co., Extension—Alternate 
Route, not to be printed, Nov. 12, 1953, Div. 5. 
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29. Abandonment 
AUTHORIZED 


9.87 miles. F. 17895, + eon Pacific R. Co. Trustee Abandonment, not to 
be —. Oct. 30, 1833 Div 


1.18 miles. F. D 18174, ; & Rio Grande Western R. Co. Abandonment, 
not to be printed, Oct. 30, 1953, Div. 4. 


.904 miles. F. D. 18125, Pacific Electric Ry. Co. Abandonment, not to be 
printed, Nov. - he Div. 4 


3 miles. F. 18250, Duluth, Missabe & Iron Range Ry. Co. Abandonment, 
not to be printed, Phase 18, 1953, Div. 4. 


DENIED 


12.83 miles. F. D. 17596, Black Mountain Ry. Co. Abandonment, 
, Nov. 17, 1953, Div. 4. 


30. Finances 
34. Purpose 
EQUIPMENT TRUST CERTIFICATES 


F. D. 18299, Seaboard Air Line R. Co. Equipment Trust Certificates, not to be 
ae ee Nov. 9, 1953, Div. 4. Net Interest Cost—3.04%. 


18308, Chicago, Burlington & Quincy R. Co. gon rh Trust Certificates, 
not : ~ printed, Nov. 18, 1953, Div. 4. Net Interest Cost—2 


STOCK 


D. 18295, Bush Terminal Co. Stock, not to be printed, Nov. 6, 1953, Div. 4. 
Stock Dividend. 


BONDS 


F. D. 18298, Central Freight Lines, Inc. Bonds, not to be printed, Oct. 30, 1953, 
Div. 4. Terminal financin 


F. D. 18303, Lake Ere, Franklin & Clarion R. Co. Bonds, not to be printed, 
Nov. 6, 1953, Div. 4. To substitute for outstanding Bonds. 


40. Operations 
48. Joint Utilization 


Arrangement for pooling of all less-than-carload traffic at Nashville and Memphis 
for transportation between those points, approved. No. 31313, Application of Louis- 
ville and Nashville R. Co. and the Nashville, nattenogs and St. Louis Ry. for the 


fooling of less-carload traffic and service between Nas ville, og and Memphis, 
in Nw Sec. 5 (1) of the Interstate Commerce Act, CA acca , Oct. 26, 
iV 


60. Charges 
61. Rate Making 


Argument that reduced rate would cover “incremental costs” of service has no 


. absolute 
.. to Toledo 
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63. Commodity Classification 


Commercially, slate is distinguished from stone and a recognized different trade 
meaning adheres to each er No. © tg Ironsides Co. v. Canadian Pacific 
pe oe ot A Nov 1953, 

Vehicles containing electronic ‘cquiptent attached to the interiors held within 
the commodity description “trailers.” MC-85037, Sub 4, Interstate Van Service, Inc., 
Extension—Trailers and Passengers, alt a , Nov. 12, 1953, Div. 5. 


64. Rate Structure 


There is no sound basis for the contention that rate variations by territories, 
areas and states, are justified because of variations in passenger revenues resulting 
from decreases in passenger service. ~~ 31164, Mississippi Intrastate Freight Rates 
and Charges, he Se » Nov. 2, 1953, Commission. 

In adjusting rates on the various kinds of fourth-class mail the Postmaster 
General is not bound to observe an unvarying relation to "> of service, citing 
Doebla Greeting Cards, Inc. v. Arthur E. Summerfield, (D. C. D. C.), eee, not 
available). No. 31074, Increased Parcel Post Rates, 1953, ay geen , Nov. 
16, 1953, Commission. 


65. Rate Level 


Rates applicable on magazines and periodicals held reasonable on flexible covered 
“quarter” books, reversing prior report, 61 M. C. C. 695. No. M-4028, Books from 
the East to Pacific Coast, Wie Miers: Mate ccsionis Sct 19, 1953, Commission. 

Unreasonableness of the rate on oranges in carloads to Penniman on export 
traffic is not established by fact that it exceeded the export rate established to other 

No. 30982, Pacific Coast Fruit Distributors, Inc. v. Southern Pacific Co., 
. = ae , Oct. 23, 1953, Div. 3 


Carload of lumber held not misrouted and charges thereon not unreasonable. 
No. 31081, Williams & McKeithan Lumber Co. v. Southern Ry. Co., c.¢c 
, Oct. 23, 1953, Div. 3. 


Rates on ground phosphate rock in carloads, found to have been unreasonable. 
ite x fe eon Phosphate Co. v. Atlantic Coast Line R. i % -& , 
t. 


Rates on chlorinated camphene, in packages, in carloads found applicable and 
No. 310 I 


not shown unreasonable or unlawful. 
Line R. Co., hae , Oct. 26, 1953, D 
Assailed rates on rough leather in odie a unreasonable after May 30, 
1952 to extent they exceed 37.5 percent of the first class rates subject to the uniform 
classification prescribed for application from and to the same points, subject to 
Ex Parte No. 175 increases as authorized. No. 7. Page Belting Co. v. Boston 
& Maine R. Co., ........ 1. C. C. , Oct. 26, 1953, Div. 3. 
Rates on leaf ‘tobacco, in carloads, found seneeendie on basis of “~ com- 
say, 5g No. 31180, Carrington & Michau, Inc. v. Atlantic Coast Line R. Co., 


Dre Seer Co., Inc. v. Atlantic Coast 


than necessary to meet competition. 
Del., to Phila. Piers, . _ a Oct. 26, 1953, Div. 3. 

Rates on phosphate rock in carloads held not shown unjust and unreasonable. 
No. 30533, Tennessee 4g Authority v. Atlantic Coast Line R. Co., 

Oct. 27, 1953, Div. 2. 

Held, Mississippi intrastate rates and charges on certain products are abnormally 
low and cast an undue burden on interstate commerce. No. 31164, Mississippi 
Intrastate Freight Rates and Charges, Be Mee corres , Nov. 2, 1953, Commission. 
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Proposed motor common carrier rate on sewing machine heads or parts thereof, 
minimum 30,000 fae 1 found just and reasonable if its application is limited to 
import traffic. & S. M-4338, Commodities—Pacific Coast to Middlewest, 

mm. << Now 2, 1953, Div. 3. 

On the basis of rate comparisons, defendant’s annual reports, and fact that he 
did not come forward and defend his rates, defendant’s rates held unduly and un- 
reasonably low. MC-C-1208, Middlewest Motor Freight Bureau v. A. C. Beck, dba 
Beck Transfer Co., M. C. C. Nov. 3, 1953, Div. 3. 

Class 10 rates ‘held applicable to codead shipments of bags, old, worn out, cut 
and torn, for conversion into cotton bale covering. No. 31060, Max N. Tobias Co., 
Inc. v. Baltimore & Obio R. Co., IL.aC. Nov. 4, 1953, Div. 2. 

Rates on natural asphalt, in packages, in carloads, found not shown to have been 
unreasonable. No. 31172, Armstrong Cork Co. v. Atchison, Topeka & Santa Fe 
Ry. C .<, %S. Nov. 6, 1953, Div 

Reduced export rate on wedge or gaskets, jin less-than-carload quantities, pro- 
posed by — forwarders found not shown ——— or necessary to meet 
competition of unregulated Pee operations. J. & S$ , Washers or Gaskets, 
Chicago to New York, ........ 1. C.C. ........ , Nov. 9, 1953, ag 3, 


66. Joint Rates and Divisions 


Definition of northern lines in ori gt re ue, oat I. C. C. 497, broadened to 
include the Toledo, Peoria & Western 5, Official-South ern Divisions 
In The Matter of Divisions of Joint a; Fw Rema Official and Southern Terri- 
COVES, 0:05 a at , Nov. 2, 1953, Commission. 


Proposed pooling of traffic service and earnings involved in the conduct of the 
express business, approved. No. 31317, Express Contract, 1954, . & © 
Nov. 4, 1953, Commission. 


69. Collection 


An award of reparation is not justified, as a matter of law, unless there is con- 
vincing evidence as to the unreasonableness of the total charges other than the facts 
that the basic rates had been ty aut or approved and the interim increases 4 
ceeded the xe: ——s nae citing Consolidated Renderin » A 
v. Atchison, T. & S. F. Ry. re C. 673. No. 30420, Ironsides Co. v. Cana- 
dian Pacific Ry. Co., ........ Re» hb , 1953, Div. 2. 


80. Unification 
81. Types Permissible 


Denied because vendee would provide a substantially new service and because 
of difficulty = of regular route and irregular route service MC-F-5107, 
Shein’s ES ost ty —— (Portion)—Central Jersey Motor Lines, Inc., ........ M.C.C. 

Where proposed Oivision of rights would not be along clearcut lines either terri- 
torially or commoditywise, and considering the existing complexity of the operating 
rights involved and the increase in the complications which would result if trans- 
action approved, held commodities and territories are so interrelated and overlapping 
that they should remain intact and in one carrier. MC-F-5316, Charles Kulp— 
Control; Kulp & Gordon, 7 —Purchase (Portion)—Albert H. Creger, not to be 
printed, Oct. 23, 1953, Div. 4 
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83. Acquisition or Merger 


Approved, with conditions that rights being purchased be modified to exclude 
certain service and that certain of vendee’s regular-route authority be cancelled con- 
currently with consummation of the transaction. MC-F-5561, Jobn W. Appleyard— 
Control; Appleyard’s Motor Transportation Co., Inc-—Purchase—Robert E. Walters, 
not to be printed, Oct. 29, 1953, Div. 4. 


APPROVED 


MC-F-5474, Ernest Capitani—Control; Rockland Transit Corp—Purchase— 
Spring Valley Motor Coach Co., Inc., not to be printed, Oct. 30, 1953, Div. 4. 

MC-F-5223, Louis Patz—Purchase—Robert S. Frolkis (Evelyn J. B. Frolkis, 
Administratrix), not to be printed, Nov. 3, 1953, Div. 4. 


85. Dormant Franchises 


Denied where evidence shows no operations have been conducted by vendor over 
the routes sought to be sold for a nominal consideration for ee a year, 
in the absence of any evidence showing a need for the service. MC-F-5470, Charles 
D. Pratt—Purchase (Portion)—The Greyhound Corporation, not to be printed, Nov. 
12, 1953, Div. 4. 

Denied, where evidence discloses that vendor’s operations prior to negotiations 
for sale to vendee were practically nonexistent, and afterwards were of little com- 
petitive significance, and where no need is shown for an essentially new service. 
MC-F-5254, N. C. Finninger—Control; Liberty Motor Freight Lines, Inc—Purchase 
—William Guy Tumbleson, mn. t, , Nov. 13, 1953, Div. 4. 





Recent Court Decisions 


By Warren H. Wacner, Editor 


Unloading charges on fruits and vegetables at New York and Philadelphia 


Florida Citrus Commission, et al. v. United States, et al., 114 F. Supp. 
420. 


On August 31, 1953, a three-judge court for the Southern District 
of Florida, Orlando Division, (one judge dissenting) dismissed a suit 
to enjoin the order of the Commission which approved a charge for un- 
loading fruits and vegetables at New York and Philadelphia. Quoting 
from the majority opinion: 


The fact finding and policy making authority in these matters 
is the Interstate Commerce Commission, in whom Congress has 
reposed the duty and authority to determine whether charges of 
this character are appropriate, reasonable, and just. Arizona 
Grocery Co. v. A. T. & 8. F. R. Co., 284 U. S. 370; Penn. R. Co. v. 
International Coal Mining Co., 230 U. S. 184, 196; Mississippi 
Valley Barge Co. v. United States, 292 U. S. 282. It is not our 
function to review the Commission for mere error, nor are we 
authorized to reverse its findings even though, as original finders 
of fact, we might have reached a different conclusion on the evi- 
dence. It is for us to consider and decide only whether the Com- 
mission has acted within its statutory authority, has proceeded in 
accordance with the essential requirements of due process, has 
acted upon adequate findings, and whether in the record considered 
as a whole there is substantial evidence to support those findings. 
Rochester Tel. Corp. v. U. 8., 307 U. S. 125, 139; I. C. C. v. Inland 
Waterways Corp., 319 U. S. 671, 691; I. C. C. v. Illinois Cent. 
R. Co., 215 U. 8. 452, 470. 

The point at which a carrier’s line haul service begins or ends 
is a question of fact to be determined by the Commission, not by 
the Courts. The Commission’s findings on that question will not 
be disturbed by the courts if supported by evidence. . 

Whether a terminal service, such as this unloading operation, 
shall in the circumstances involved be treated as in addition to, or 
as a part of, the service covered by the line haul rate, is a question 
upon which the findings of the Commission are conclusive, if sup- 
ported by substantial evidence. Adams v. Mills, 286 U. S. 397, 410. 
In the last cited case, the additional charge was disapproved. Al- 
though the historical aspects of that case bear a noticeable resem- 
blance to this, and the additional charges were there disallowed, 
those are circumstances to be resolved by the Commission. A prior 
existing custom of performing the additional service without charge 
is not controlling. United States v. Smelting Co., 339 U. S. 186. 


258 
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It is not essential that the Commission first review in detail 
the line haul rates before allowing the unloading charges under 
consideration. What the Commission is really deciding here is, 
not the adequacy or inadequacy of line haul rates to cover the un- 
loading service, but where the carrier’s line haul service ends, and 
whether unloading is a justifiable additional service, of value to the 
consignee, for which he should pay at least a part of the cost. As 
we have seen, determination of these matters is confided by Con- 
gress to the Commission, whose decision, if supported by substan- 
tial evidence, is conclusive on the courts, as these are discretionary 
administrative matters in a specialized field, recognized as such by 
Congress. While the Commission is not precluded from consider- 
ing the through rate, it is not required to consider it in determin- 
ing the reasonableness of a separately stated accessorial charge. 
Barringer v. United States, 319 U. S. 1, where the Supreme Court 
said : ‘‘But the decision whether the circumstances and conditions 
are such as to justify a difference in the accessorial charge, or 
rather to require that any adjustment be made in the line-haul 
charge, is one which the statute has left to the determination of 
the Commission, which Congress has entrusted with the power and 
duty of guarding against the prohibited favoritism.’’ 

The Commission has found that the level of line haul rates to 
New York and Philadelphia is no higher than the rates to other 
consumer points where shippers unload or where charges are 
assessed for unloading. It has also found that unloading is an 
additional service, wholly distinct from delivery; that pier station 
unloading by the carrier in New York is essential, as the team 
tracks are inadequate, can not be enlarged, and there are no 
physical means by which the consignee’s trucks may reach the car 
floats; that this method of unloading saves the payment of switch- 
ing charges by the consignee, avoids traffic congestion, and facili- 
tates deliveries ; and that it is beneficial to consignees, for the addi- 
tional reason that in taking delivery on the pier station floor, the 
consignee has the advantage of displaying the entire contents of a 
ear to prospective buyers, and of using the pier station facilities as 
a sales place. Comparable benefits accrue at Philadelphia. 

Based upon these findings, which are amply supported by evi- 
dence, the Commission found that the line haul service terminated 
when the cars reached the pier station, just as they found it termi- 
nated at the interchange yards in the Tin Plate and Pan American 
Petroleum cases, swpra, in which the Supreme Court accepted the 
Commission’s findings as conclusive. The evidence also supports 
the Commission in finding that unloading by the carrier is a de- 
sirable and justifiable accessorial service, of value to the consignee, 
and that he should pay a part of the costs, and that conditions have 
materially changed since the time when the carrier performed that 
service without charge. 
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Plaintiffs assert that they were not given an opportunity to 
be specifically heard upon the reasonableness of the reduced rates 
of $1.05, $1.35, and $1.65 per ton, and claim that they were thereby 
denied due process. But the Commission had just concluded, not 
one but two, exhaustive and comprehensive investigations of the 
entire subject of unloading charges at these points, based upon the 
higher rates then in effect, during which plaintiffs, and others, were 
afforded a full opportunity to be heard upon all phases of the 
subject. As a result of these hearings, the Commission found the 
existing rates too high, but that the reduced rates above mentioned 
would be reasonable, and that the charge was justified as for an 
additional service. 

Instead of merely setting aside the old rates, thus leaving the 
matter undetermined, the Commission brought the controversy to a 
close by setting the old rates aside ‘‘ without prejudice to the estab- 
lishment of charges in conformity with the views expressed herein,’’ 
that is, in the Commission’s report. The carriers then put the 
reduced rates into effect. 

Having just completed a thorough investigation of the entire 
subject, during which plaintiffs were fully heard, it would have 
been a work of supererogation to conduct a further hearing upon 
these lower rates, the reasonableness of and justification for which 
was already shown by the evidence. It was clearly within the Com- 
mission’s power not only to condemn the then existing rates as un- 
reasonable, but at the same time and upon the evidence already 
taken to fix rates that would be just and reasonable. In this, there 
was no denial of due process to plaintiffs. Plaintiffs were fully 
heard upon the entire matter. The situation is the same in prin- 
ciple as where a plaintiff demands $1,000 of a defendant, the court 
finding that he is not entitled to $1,000 but that on the evidence 
he is entitled to $500, and awards that sum. In these circumstances 
the defendant could not complain of a denial of due process be- 
cause he was not again heard on his liability for $500. Akron, 
C. & Y. Ry. Co. v. United States, 22 Fed. (2) 199, 203. 

Nor does it appear to us that the Commission erroneously re- 
lieved the carriers of the burden of proof cast upon them in these 
matters by sec. 15(7) of the Interstate Commerce Act. The Com- 
mission’s ‘‘notice’’ of October 10, 1950, that the ‘‘record is de- 
ficient’’ as to certain evidence, and assigning the case for further 
hearing as to the comparative cost of team track and platform 
delivery, merely extended the evidence into an additional field of 
inquiry. Nothing appears in this procedure which tends to shift 
the burden of proof to others than the carriers. 

In disposing of this matter, the Commission has clearly acted 
within its statutory authority ; its proceedings have been conducted 
consistently with due process; its findings are adequate and sup- 
ported by substantial evidence. In these circumstances, the relief 
sought by plaintiffs must be denied, and the complaint dismissed 
at the cost of plaintiffs. 
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Quoting from the dissenting opinion of Judge DeVane: 


In my opinion the majority enlarges the authority of the In- 
terstate Commerce Commission over specific freight rates to unpre- 
cedented and unauthorized limits. The Court in effect holds our 
review of the order of the Commission in this case is limited to 
the mere matter of due process; i.e., notice and hearing. In reach- 
ing this conclusion the court brushes aside the following undis- 


puted factual questions which, in my opinion, are controlling of 
the case: 


1. Unloading at New York was originally inaugurated 
by the carriers concerned for their own convenience and 
benefit. 

2. It is now and always has been the most economical 
way the carriers may make deliveries of freight at New York. 

3. The line-haul rates were originally established to in- 
clude and have always included compensation for unloading 
costs at New York. The Interstate Commerce Commission has 
so held in numerous cases. 

4. When the unloading charges were made effective by 
the Interstate Commerce Commission the line-haul rates were 
then, and are now, in excess of just and reasonable rates based 


upon the cost of transporting and unloading fruits and vege- 
tables at New York. 


The first three points stated above are so thoroughly covered 
and completely presented by the report on rehearing proposed by 
Russell M. Brown and J. M. Walsh, Interstate Commerce Commis- 
sion Examiners, and in the second report on further rehearing 
proposed by J. M. Walsh, Examiner, (Exhibits H and I to the 
complaint) that the Court considers it quite unnecessary to enlarge 
upon what the Examiners say on these points in the two reports. 
They concluded in each report that the carriers failed to meet the 
burden of proof that the assail charges were just and reasonable, 
and therefore failed to meet the requirements of Section 15(7) of 
the I. C. Act. Having reached this decision, they concluded in the 
first report that it was unnecessary to consider whether there was 
also a violation of Sections 2 and 3 of the Act. In the second re- 
port Examiner Walsh also found and held that the proposed un- 
loading charges were in violation of Section 3(1) of the Act. 

In my opinion the carriers not only failed to meet the require- 
ments of Section 15(7) of the Act, but the evidence in the case 
also clearly establishes a violation of Section 2 and 3(1) of the 
Act. Unloading is performed by the carriers of almost all perish- 
able freight consigned to New York. The unloading charges are 
made applicable only to fruits and vegetables, while other similar 
perishable products such as butter, butter solids, cheese, eggs, 
dressed poultry, fresh meat, fish, oysters and raw milk, are un- 
loaded by the carrier without the imposition of any unloading 
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charges. This, in my opinion, constitutes a clear violation of Sec- 
tions 2 and 3(1) of the Act. 

The fourth point enumerated above was not considered by 
the examiners of the Interstate Commerce Commission when this 
ease was before the Commission. The examiners merely held that 
under Section 15(7) of the Act, the obligation rested upon the 
carriers to show the reasonableness of the line-haul rates and it 
was because of the carriers’ failure to meet this burden that they 
recommended the proposed unloading charges be cancelled. The 
Interstate Commerce Commission simply brushed aside the ques- 
tion of the reasonableness of the line-haul rates and decided the 
ease solely on the reasonableness of the unloading charges. 

At the time the Commission had this case under consideration 
it also had under consideration a general application for an in- 
crease in freight rates (interstate and intrastate) throughout the 
United States to meet rising costs and diminishing passenger 
revenue. As a result of the application for this general increase 
the Commission allowed a thirty percent (30%) increase in freight 
rates, chiefly to make up for passenger operating deficits. 264 
I. C. C. 695; 266 I. C. C. 537; 269 I. C. C. 33; 270 I. C. C. 81, 93, 
403. The legality of this action on the part of the Commission 
was challenged in King, et al. v. United States of America, et al., 
344 U.S. 254. On the record in that case the carriers frankly con- 
ceded that the railroads of this country by and large are making 
a substantial profit out of their overall freight service, and that 
considered alone, increases in freight rates could not have been 
justified in that case on the ground that the railroads needed the 
additional revenue to pay the cost of rendering freight services and 
a fair return on the property devoted to such services. The differ- 
ence between that case and this case is of grave importance as to 
the power of the Interstate Commerce Commission over freight 
rates. In the former case there was a general increase made in 
freight rates to cover the heavy losses resulting from passenger 
operations. Congress having authorized such action and the Inter- 
state Commerce Commission having taken such action, the Court 
did not have the authority to override the same. In this case, how- 
ever, the carriers have limited their efforts to secure increases in 
rates to a small segment of freight transportation and the Com- 
mission by its order has cast a burden upon this small segment of 
transportation that is not placed upon any other commodities. To 
hold that the Interstate Commerce Commission has the authority 
under the Interstate Commerce Act to so discriminate against fruits 
and vegetables or any other classes of commodities is to vest in the 
Commission authority not to be found in the Interstate Commerce 
Act. The decision in King v. United States, supra, is so far reach- 
ing in its effect upon freight rates that a grave duty rests upon 
the Courts to restrict the carriers and the Commission to the prin- 
ciples announced in that case and where, as in this case, it appears 





DECEMBER, 1953 263 





that the line-haul rates are in excess of just and reasonable rates 
additional accessorial charges limited to particular classes of freight 
should not be countenanced. 

Assuming the carriers are entitled to additional compensation 
for the cost of unloading freight at New York and Philadelphia, 
their remedy, under the Interstate Commerce Act, is to secure it 
by agreement with connecting carriers affected or make applica- 
tion to the Commission for a greater division of the line-haul rates 
to cover the needed additional costs instead of loading such costs on 
the farmers of this country. 

In my opinion, the order of the Commission of May 7, 1952, 
286 I. C. C. 119, clearly violates Sections 2, 3(1) and 15(7) of the 
Interstate Commerce Act, and, for this reason, is illegal and should 
be set aside. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


J. P. Blanton, Chairman, Traffic Manager, The American Short 
Line Railroad Association, 101 Marietta Street, Atlanta 3, Georgia. 


Baltimore Chapter 


Laurence A. Kraff, Chairman, Hinde & Dauch Paper Company, 
3400 East Biddle Street, Baltimore 13, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Eugene Landis, Chairman, G. T. M., International Minerals & Chemi- 
eal Corporation, 20 North Wacker Drive, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Floyd F. Beyers, Chairman, A. T. M., Public Service Company, 
15th & Champa Streets, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


John Donelan, Chairman, Pope, Ballard & Loos, Munsey Building, 
Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Sich chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Comaieden Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article 1V). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 


Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 
H. V. Eskelin, Chairman, 607 Commerce Building, Kansas City, 
Missouri. 
Meets: 6:00 P. M., on the first Wednesday of each month in the 


Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 


Out-of-town members are cordially invited to attend these meetings. 
St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 


Meets: Third Friday of each month at 12:15 P. M. except July and 


August at the Mark Twain Hotel. Out of town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


August W. Heckman, Chairman, 880 Bergen Avenue, Jersey City 
6, N. J. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Wesley C. Newman, President, Traffic Manager, Archer-Daniels- 
Midland Company, 600 Roanoke Building, Minneapolis 2, Minnesota. 

Meets: 6:00 P. M. second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pa. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 


Paul J. Schweibinz, Chairman, Gen’] Coal Frt. Agt., Pittsburgh & 
Lake Erie Railroad, 228 P. & L. E. Terminal Building, Pittsburgh 19, 
Pennsylvania. 


Meets: at call of Chairman. 
North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 
Puget Sound 


Leonard W. Baur, Jr., President, Freight Traffic Consultant, 7614 
Mission Drive, Seattle 88, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the. dinner and meeting. 


San Francisco Chapter 


L. E. Binsacea, Chairman, T. M., M. J. B. Company, 665-3rd Street, 
San Francisco, California. 


A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Preston W. Davis, Chairman, 1140 South Flower St., Los Angeles, 
California. 

Meets: Fourth Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC Practitioners’ JOURNAL 


Code of Ethics 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practt- 
TIONERS’ JOURNAL 














Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 


Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C. 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation 


Telephone and Personnel Directory, Washington Office, Interstate 
Commerce Commission, as of March, 1953 








Uniform Freight Classification and Uniform Class Rates—A Sum- 
mary and Analysis of Dockets 28300 and 28310, Consolidated 
Freight Classification (262 ICC 447-766), including Supple- 
mental Reports, etc. to 9-30-52 


Chert showing Divisions of the Interstate Commerce Commission, 
3-10-53 
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